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PRODUCT LIABILITY ACT AMENDMENTS 



TUESDAY, JUNE 18, 1985 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Subcommittee on the Consumer, 

Washington, DC. 
The subcommittee convened, pursuant to notice, at 10:05 a.m., in 
room SR-253, Russell Senate Office Building, Hon. Robert W. 
Kasten, Jr. (chairman of the subcommittee) presiding. 

Staff members assigned to these hearings: David Zorensky, staff 
counsel; and Amy Bondurant, minority staff counsel. 

OPENING STATEMENT BY SENATOR KASTEN 

Senator Kasten. The committee will come to order. 

Today the Consumer Subcommittee is holding the first of two 
hearings on the amendments of Senator Dodd and Senator Grorton 
to S. 100, the Product Liability Act. In January of this year, I intro- 
duced S. 100 which would preempt State law to establish uniform 
Federal rules and standards of liability for the recovery of damages 
relating to injuries caused by defective products. 

The amendments to S. 100, introduced by Senator Dodd and Sen- 
ator Gorton, also supersede State law to reform the current tort 
litigation system for product liability, but in addition they would 
establish a no-fault alternative claim system and would lower the 
burden of proof for the recovery of the limited damages by those 
injured by defective products. 

These proposals give injured parties the choice of either bringing 
a traditional tort action in court to recover damages or utilizing an 
alternative claim system to recover compensation limited to net 
economic loss. 

Although I believe that these proposals deserve serious consider- 
ation, it had been my hope that these so-called compensation 
scheme proposals would be addressed by the Commerce Committee 
after action on S. 100. 

Last year, S. 44, legislation substantially the same as S. 100, was 
reported by the committee. This year, however, the members of the 
committee have expressed their desire to address the compensation 
issue now and to review these amendments as part of overall prod- 
uct liability reform and, as a consequence, we begin these hearings 
today. 

The task before us is not an easy one because the proposals of 
Senator Dodd, Senator Gorton, and others raise many complex 
issues. We must consider such issues as the appropriate standard of 

(1) 
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liability for any alternative claim scheme and the proper measure 
of damages. We must ask, too, whether particular types of products 
such as drugs require different treatment and whether the differ- 
ent problems as to proof of causation require different treatment of 
various types of injury. 

Moreover, review of the amendments of Senator Dodd and Sena- 
tor Gorton also requires us to address more general questions 
about the overall objectives of product liability law and the proper 
relationship between any alternative claims sjrstem and the tort 
litigation system for product liability. 

The issues are challenging; the issues are complex; but I welcome 
this undertaking and I am hopeful that these hearings will be pro- 
ductive because of the urgent need for product liabUity reform, a 
need that is recognized by Senator Dodd and Senator Grorton, and a 
need that provides some common ground for agreement. 

Senator Dodd, Senator Grorton, and I take different approaches to 
the problem of product liability reform, but we all share the view 
that the existing system does not work and that a Federal solution 
is warranted. All three of us share the view that product liability 
reform is needed now, that neither the manufacturer nor the con- 
sumer benefits from the chaos and uncertainty of the existing prod- 
uct liability litigation sjrstem, and that action at the Federal level 
is required. 

Thus, I remain hopeful that after these hearings a consensus can 
be reached on an approach to product liability reform that at least 
begins to establish uniform product liability law, to remove the un- 
certainties and inequities of the existing system, and to reduce the 
current waste of resources in litigation, and finally to simplify the 
process by which victims are compensated for product injuries. 

And so I welcome Senator Dodd and Senator Grorton along with 
other witnesses today, and thank you all for your efforts to address 
the issues of product liability reform. I look forward to your testi- 
mony. 

Before we begin with our witnesses, I would like to call on the 
chairman of the full Commerce C!ommittee, Senator Danforth. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. Mr. Chairman, thank you very much. 

I want to express my appreciation for your perseverance in this 
effort. You really have been exceptionally diligent. I have high 
hopes that we are going to have a bill. I don't know of anybody 
who is satisfied with the status quo in product liability except 
maybe a few lawyers who like to be in court a lot, but I don't think 
consumers are satisfied, and I don't think that the business com- 
munity is satisfied, so I admire your perseverance and I have a 
degree of optimism that we can put something together. 

This morning the Consumer Subcommittee begins its hearings on 
the amendments to S. 100, the Product Liability Act introduced by 
Senator Dodd and Senator Gorton. These amendments would estal> 
lish "no-fault" or strict liability compensation system alternatives 
to the existing product liability litigation system — alternative com- 
pensation systems with a lower burden of proof for the recovery of 
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limited damages by injured parties who file claims with manufac- 
turers instead of initiating lawsuits. 

There is no question that the present litigation system is not 
working and that product liability reform is needed. Moreover, I 
believe that some form of alternative no-fault claim system is an 
essential part of such reform. Thus, I commend the overall efforts 
of Senators Kasten, Dodd, and Gorton to address the question of 
product liability reform and I welcome the opportunity provided by 
these hearings to study the specific proposals introduced by Sena- 
tors Dodd and Gorton as amendments to Senator Kasten's bill. 

It is my hope that after these hearings we can develop the neces- 
sary broad base of support for a comprehensive proposal that com- 
bines some reform of the existing rules and standards for product 
liability litigation with the establishment of an alternative claim 
system for compensation. 

I believe that a broad base of support for such a proposal is possi- 
ble because comprehensive legislation of this sort would address ef- 
fectively and fairly the legitimate concerns of manufacturers, con- 
sumers, product sellers, and workers. It would provide greater uni- 
formity with respect to liability, reduce transaction costs for every- 
one, and provide swift and more certain recovery for those injured 
by defective products. 

To be sure, the development of such a proposal and support for it 
will be a very difficult task. But to further this process, I have in- 
vited interested representatives of the business community, labor 
organizations, and consumer groups to form a Product Liability 
Working Group. The purpose of this group which already has 
begun to meet in private, is to move beyond public posturing to es- 
tablish a genuine dialog between these groups, promote greater un- 
derstanding of their common concerns and interest with respect to 
product liability reform, and to foster the development of some con- 
sensus of support for reform legislation. 

Positive efforts are being made by this group to develop such a 
dialog. It is my hope that these meetings will continue and that to- 
gether with these hearings they will bring us closer to the enact- 
ment of comprehensive product liability reform legislation that we 
need. 

Thank you, Mr. Chairman. 

Senator Kasten. Senator Pressler, do you have an opening state- 
ment? 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pressler. Well, Mr. Chairman, I thank you for holding 
these hearings. I am very sorry that we were unable to pass our 
bill the last time in the committee. I personally believe that the 
issue of product liability is the number one consumer issue of our 
time. I also feel that medical liability insurance is another con- 
sumer issue, and we must take steps to lower the cost to the con- 
sumer of products and medical services, and that is the purpose of 
this effort. 

I have made several previous statements, and I really don't have 
a lot to add to those previous statements. We are in the process of 
studying both amendment proposals before us today. I have not 
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taken a definite position on either plan. I am interested in hearing 
more about them. 

The one point I would like to make is that whatever we ultimate- 
ly produce, I think it is very important for this committee to move 
forward with some type of product liability reform that will de- 
crease insurance and consumer prices and introduce some simplici- 
ty into the complicated, confusing, and contradictory system of 
today. 

By doing this, maybe we can help ensure that the injured con- 
sumer, rather than the lawyers, get most of the award. 

That is about my only comment at the outset. I have a number 
of questions and am ready to get on with the hearing. 

TTiank you, Mr. Chairman. 

Senator Kasten. Thank you. Senator. 

We are pleased to have Senator Chris Dodd, the Senator from 
Connecticut. 

STATEMENT OF HON. CHRISTOPHER J. DODD, U.S. SENATOR 
FROM CONNECTICUT 

Senator Dodd. Mr. Chairman, thank you. Is it all right if I talk 
from here? 

Senator Kasten. Fine. You might want to turn on the micro- 
phone. 

Senator Dodd. I have a long document which I have submitted to 
the committee, which I would ask be incorporated in the record. 

Senator Kaoten. The entire statement will be in the record. 

Senator Dodd. Thank you, Mr. Chairman, and the chairman of 
the committee. 

I am delighted to have the opportunity to appear today to discuss 
a proposal that I believe would improve dramatically the position 
of both people injured by defective products and the the manufac- 
turers, distributors and sellers of such products. 

Over the past 100 years, the fault sjrstem has moved closer and 
closer to the sjrstem it evolved from — strict liability — as a result of 
the availability of insurance and the changed mores of society. 
While I believe many of these changes have been beneficial to in- 
jured persons, the system still fails to compensate many people 
who deserve compensation. 

In the 19th century, with the advent of the industrial revolution, 
strict liability gave way of fault liability. The change reflected the 
concern that a strict liability system would be so expensive that it 
would inhibit the development of socially useful but more danger- 
ous products. Proponents of the fault system argued that it would 
encourage safety because manufacturers would try harder to avoid 
causing injuries and potential victims would be more careful be- 
cause they knew they could not recover if their behavior in any 
way contributed to the injury. 

Just as the introduction of the fault system was based on the cir- 
cumstances and mores of that time, so, too, are the recent changes 
in laws, court decisions and jury verdicts that have brought the 
fault system closer and closer to a strict liability system. In large 
part, the changes flow from the fact that people whose products or 
activities have a ten ncy to injure others — from manufacturers to 
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doctors to drivers of automobiles — could ill afford to bear the full 
extent of the losses themselves and so purchased insurance to 
spread the risk. Plaintiffs' lawyers are aware that most people 
have insurance and so sue more often. Judges and juries are simi- 
larly aware of the insurance and so have found ways to restrict the 
rather harsh requirements of the fault system in order to compen- 
sate more plaintiffs. 

I believe that the original fault system was a harsh and unfair 
one and I believe that many of the changes — such as the move to 
comparative negligence and repeal of the hostguest statutes — have 
produced a fairer system for injured persons. Nevertheless, while 
the move back towards strict liability has been beneficial for many 
injured persons, the system still fails to compensate many people 
who deserve compensation and the lawsuit system is a remarkably 
inefficient and expensive way of delivering those benefits. The 
result has been to raise dramatically the costs of the system. 

I am convinced that it is not possible to improve significantly the 
lot of injured persons and meet the legitimate objections of manu- 
facturers by tinkering with the fault system. It seems to me, we 
need a new approach. 

Let me explain why I think the debate over S. 44 and S. 100 has 
missed the mark. First, I think the enactment of such legislation 
would not have the effect that its proponents have stated. I don't 
think it would significantly reduce the number of awards in bizarre 
accident cases because judges and juries caii and do stretch most 
factual situations to fit any legal rules when they are sympathetic 
to the plight of the injured party. There is no reason to believe that 
the provisions of S. 100 would change those reactions and the op- 
portunities the fault system provides for granting recoveries. 

Moreover, I do not think that enactment of S. 100 would reduce 
transaction costs because they are the result of having to use the 
legal system to settle cases, not because lawyers spend a lot of time 
researching the law. While I do not think S. 100 would have met 
the manufacturers' concerns, I also believe the present system is 
not acceptable for injured persons. The system fails to pay a signifi- 
cant number of people who we all consider worthy of compensa- 
tion. It grossly overpays people with small losses and sadly under- 
pays those with the most serious losses. It takes too long to pay the 
people it does pay, and it is highly inefficent, paying more to law- 
yers and insurance companies than to victims. 

Let me be more specific. Let me state that most of the data that 
I am using is derived from the comprehensive study of some 24,452 
claims done by the Insurance Services Office in 19y7. Let me state 
at the very outset here as an aside, that is an older study and I 
realize it is some seven or eight years old, and I realize there has 
been some data collected since then, but nothing quite as compre- 
hensive as that ISO study done, even though it is getting dated a 
bit. 

But I have not seen any evidence to contradict the fundamental 
conclusions of that data. 

First, the ISO survey, as I am sure you know, Mr. Giairman, 
shows that one-third of all claims were closed with no payment. 
While it is impossible, obviously, to tell from the data how many of 
those people were innocent victims, it is clear that many of these 
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people would fit into the following categories of innocent injured 
persons: 

No. 1, people who cannot identify the maker of the product; 

No. 2, people who are injured by a product where the m£uiufac- 
turer was not negligent, in States that do not apply a strict liabil- 
ity standard, or in many that employ a risk-utility test; 

No. 3, people injured by unavoidably unsafe products, a defense 
based upon the utility of the product to society as a whole, regard- 
less of its effect on particular individuals — as in the DPT vaccine 
cases; and 

No. 4, people whose negligence made a minimal contribution to 
the injury, in states that maint£dn the defense of contributory neg- 
ligence. 

Second, the pattern of recovery for those who prevail finds the 
amount of recovery as a percentage of economic losses goes down 
as those losses rise. The people with the greatest economic loss re- 
covery other than those with no losses, who recovered an average 
of $804 were those with economic losses between $1 and $1,000, 
who recovered an average of 482 percent of economic loss — the 
amount over 100 percent being for noneconomic damages. Techni- 
cally, the highest recovery belongs to the second largest category of 
prevailing victims, those with no economic losses. Since this 
group's recovery averaged $804 a person, their percentage recovery 
was infinity. 

Part of the reason for such a high recovery at such levels of loss 
lies in the nuisance value of a claim, where it is cheaper for a com- 
pany to pay a small amount in a questionable case than it is to 
fight the claim. Nevertheless, the survey did find that losses up to 
$100,000 were compensated on the average at more than 100 per- 
cent of economic loss. 

After $100,000 of losses, the picture changes dramatically. People 
with losses over $100,000, those most demonstrably in need of com- 
pensation and most of those with the worst pain and suffering, 
were 2 percent of the victims, but they incurred 78 percent of the 
losses. On the other hand, they received only 32 percent of the pay- 
ments. 

The disparity between losses and recovery was most dramatic 
with the 10 people whose losses exceeded $1 million. Their net re- 
covery, after subtracting their attorneys' fees, was only 6 percent. 

These figures disguise another problem — that there is tremen- 
dous disparity of recoveries among claimants with similar losses. 
The fact is that about half the people with economic losses over 
$10,000 recovered less than than their economic losses while the 
other half recovered more than their losses and that both of the 
under-recoveries and the over-recoveries were substantial support 
the belief that similarly situated people are receiving dramatioedly 
different treatment under the fault system. 

Almost as disturbing was the ISO finding that it took 5 years to 
pay the claim with the average dollar amount involved. For people 
who have inadequate resources to pay for their medical and reha- 
bilitation losses and their work losses — which is most of us — it is 
an unconscionably long time. Moreover, studies have shown that 
when rehabilitation has to be delayed, the degree of recovery 
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achieved is less than when the problem can be treated immediate- 
ly. 

Other studies have revealed the fact that people with lower in- 
comes and lower educational levels recover far less than their 
middle class counterparts because they have less access to attor- 
neys, cannot afford to wait as long to recover and often are not 
good witnesses. 

The final disturbing fact revealed by the ISO data is that the 
fault sjrstem is highly inefficient, paying attomejrs for both sides as 
much as victims, before even taking into account the considerable 
overhead costs of insurance. The fact that attorneys make so much 
money from this system is not a criticism of attorneys; it is the log- 
ical result of a system that requires attorneys for resolution. 

For all these reasons, the fault system does a poor job of provid- 
ing compensation to injured persons. Moreover, because of its un- 
certainty and unpredictability, it is also of questionable value in 
deterring the production of unsafe products. 

Unfortunately, both sides of this debate so far have focused on 
how to tinker with the fault system to produce better results for 
their interests. I think they have missed the major point — the law- 
suit sjrstem itself is the problem. 

The amendment I have introduced, the Product Manufacturers' 
Responsibility Act of 1985, is not designed to change the objectives 
of the fault system which, of course, are compensation, punish- 
ment, and the creation of incentives to produce safer products. In- 
stead, the amendment is designed to achieve those same objectives 
more fairly and efficiently. 

The amendment has four basic puiposes, Mr. Chairman. 

No. 1, to provide a faster system of assured by limited compensa- 
tion of economic losses of innocent people injured by unsafe prod- 
ucts. 

No 2, to encourage the production of useful new products by re- 
sponsible manufacturers by placing limitations on damages in the 
claims sjrstem. 

No. 3, to retain the tort system to punish negligent manufactur- 
ers and to help deter carelessness by other manufacturers. 

No. 4, to reduce the overhead costs associated with the present 
lawsuit system and thus reduce the cost of consumer goods. 

The legislation seeks to achieve these goals by giving injured per- 
sons a choice between seeking recovery for their economic losses in 
a speedy claims sjrstem with a lower standard of proof for recovery 
and seeking fiill tort damages — economic, non-economic, and, 
where appropriate, punitive — in a fault system in which they 
would have to prove that the manufacturer was negligent in pro- 
ducing the product. 

The system I am proposing can be viewed, in the words of Prof. 
Guide Calabresi, Dean of the Yale University School of Law— I am 
quoting him here — as "a dog with two tails." Thus, the claims 
system would be the source of recovery for most people, while there 
would be two residual lawsuit systems. One would be a traditional 
fault svstem for those who do not wish to pursue compensation 
through the claims sjrstem — one tail — while the other would be a 
legal system to enforce payment under the claims system where 
the manufacturer refuses to pay — tail two. 



Digitized by 



Google 



8 

Let nie describe the claims sjrstem briefly, if I can. It is similar to 
the present strict liability system, except that it is carried out with- 
out attomejrs and recovery is limited to economic damages. It does 
not consider the conduct of the manufacturer at all. An injured 
person can recover economic damages — medical and rehabilitation 
expenses as well as work loss, replacement service loss, and loss 
due to death — directly from the manufacturer if the person was in- 

{'ured by an unsafe product, one that caused the claimant's harm 
>y being used in a manner and for a purpose which was anticipat- 
ed by the manufacturer or which occurs so commonly among prod- 
uct users that the manufacturer may be assumed to have anticipat- 
ed such use. 

The amendment denies injured persons recovery in four situa- 
tions, all of which are designed to cover cases where the injured 
person was in the best position to avoid injury. Thus, a person may 
not recover in the following situation: 

No. 1, where the injury was caused by an open and obvious 
danger, a concept that has been interpreted by the majority of 
courts to address dangers that are recognizable and obvious, such 
as injuries caused by sharp knives, alcohol, tobacco and so forth. 

No. 2, where the injury was caused by an alteration or modifica- 
tion to the product by the claimant: 

No. 3, where the injury was the result of the claimant's assump- 
tion of the risk; and 

No. 4, where the injury was caused by the gross negligence of the 
injured person. 

This standard is designed to afford recovery to innocent persons 
who are injured by products, regardless of the degree of care taken 
by the manufacturer. The judgment is that as between two inno- 
cent parties — the injured person and the manufacturer — the manu- 
facturer should bear the loss. There are two reasons for this judg- 
ment; one, that the manufacturer was in a better position to avoid 
the loss; and two, the manufacturer is better able to absorb the 
loss. 

The tradeoff that an injured person makes going into the claims 
system is foregoing a chance to hit the jackpot in the lottery 
system of fault in 5 years for the greater certainty of being made 
economically whole more quickly in the claims system. 

Speedy recovery is crucial to injured persons, particularly the se- 
verely injured. By guaranteeing payment to innocent persons 
through the claims system within 75 days, my amendment will 
enable people to have the economic wherewithal to get on with 
their lives. 

The next issue that arises in designing a claims sjrstem is what 
to do when there are disputes as to the cause or the amount of the 
injury. The system contained in this amendment, my amendment, 
seeks to provide sufficient penalties on the manufacturer who fails 
to pay to encourage payment in legitimate cases and probably in 
ones that are close to the line, but low enough penalties to encour- 
age a manufacturer to dispute a claim where it legitimately does 
not think it is responsible. This is an area where reasonable people 
can disagree, but let me outline the basic approach. 

A manufacturer would have three choices after it receives a 
claim. First, it can pay the claim, which means pa3dng the injured 
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person for net economic loss, the amount of loss after deducting 
what the person is entitled to from other sources for the same 
injury, such as private health insurance and workers' compensa- 
tion. 

Second, a manufacturer may agree that it is responsible for the 
injury but dispute the appropriateness of the expenses. In that 
case, the matter would be given to an arbitrator to decide. 

Third, a manufacturer might dispute responsibility for pa3dng 
the claim. In that case, the injured person could sue the manufac- 
turer, either through a tracUtional fault lawsuit or under the 
claims system. Under the claims system, a person who establishes 
a case based on the standards discussed previously would be enti- 
tled to net economic loss, a 2 percent per month interest penalty — 
to discourage manufacturers from holding onto the money to earn 
interest — and a reasonable attorney's fees. Obviously, the manufac- 
turer also would have to pay its own attorney's fees. This is the 
system used in all the no-fault automobile insurance States and the 
record shows that the insurers are complying. 

In sum, Mr. Chairman, people who avail themselves of the 
claims sjrstem would secure the following advantages over today's 
fault system: greater certainty of recovery for "innocent" victims, 
speedy and timely recovery; and recovery according to their losses, 
even where those losses exceed $1 million. 

While I am confident that the claims system I have outlined 
would be a dramatic improvement over the present fault system, 
I'm sure that the members of the committee can use their consider- 
able expertise to devise an even better system. 

There is one matter that I believe may well warrant further at- 
tention, and that is while the system proposed in my amendment 
should work well with most products, there are some products that 
may be better off handled in a diflferent way. I have in mind inju- 
ries where it is difficult to prove causation, as in the case of many 
toxic illnesses, particularly ones with long latency injuries and in- 
juries caused by pharmaceuticals. 

The problem with the latter group is that almost all drugs are 
accompanied bv side effects. To the extent that such side effects are 
clearly warned against and those warnings are understood by the 
injured person, I think it may not make sense to hold the manufac- 
turer liable. There may be other similar situations we need to ad- 
dress. While the defense of assumption of the risk may cover these 
situations, it is a matter that I think deserves the Committee's 
careful attention. 

Let me complete the description of my amendment. An injured 
person could still choose, as I noted at the outset, to sue in the 
fault system, either initially or before this claim is paid out. How- 
ever, once a person filed a fault lawsuit, the person could not there- 
after utilize the claims system. 

The fault system I have included is a limited one, the most sig- 
nificant features of which would be to prohibit the application of 
strict liability in design defect and failure to warn cases and to 
apply a fair statute of limitations for injuries that have long laten- 
cy periods. 

I do not think, however, that the committee should end consider- 
ation of what an appropriate fault system should look like with my 
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proposal. While I do not pretend to be sufficiently expert to design 
the best possible fault sjrstem, I would just like to suggest a few 
things. 

First, I think there should be a fairly comprehensive, preemptive 
Federal fault sjrstem because I think manufacturers should be able 
to market their products throughout the country with some confi- 
dence that they can market them in the same way in each State. 

Second, I do not think the provisions of S. 100 would fit as a 
simple attachment to my claims section. Your bill, Mr. Chairman, 
was drafted as an attempt to address €dl the elements of the tort 
system — compensation, punishment, and deterrence. Once you 
have a separate claims system to assure compensation, you really 
want the residual fault system to focus more on punishment and 
deterrence. That means that it should be hard to get into the fault 
system, in that you only want people there who believe that the 
manufacturer's conduct was truly negligent, or worse. 

At the same time, while you want the fault system to be hard to 
get into, you probably want to make it easier for the injured person 
to make the case in that system. This may necessitate some 
changes in present day rules of discovery and record keeping. 

Finally, let me just make a comment about the incentives for 
safety that this approach would present. Of course, my amendment 
would retain the fault system for those who wished to sue negli- 
gent manufacturers. But the fault system has limitations as a de- 
terrence sjrstem today because of its very unpredictability. The 
greater certainty of recovery in the claims system also would pro- 
vide strong incentives for safety. Any manufacturer that has to pay 
a lot of claims, even for smaller amounts, will have a distinct com- 
petitive disadvantage relative to its safer competitors. Thus, the 
greater certainty of payment under the claims system, coupled 
with the unpredictabiUty of the fault system, will I believe provide 
for stronger incentives for safety than exist today. 

In simi, Mr. Chairman, I believe that the sjrstem I have proposed 
will provide faster, more certain, and more equitable compensation 
for injured persons, greater incentives for product safety, and 
greater predictability and lower system costs for manufacturers 
than either the present fault system or any of the proposals to 
reform it. 

Mr. Chairman, I should have said at the outset, by the way, that 
I have nothing but the highest regard and respect for what you 
have been going through, and the committee has, I know in the 
last several years, in wrestling with this most complicated issue 
and problem. 

And I offer this amendment, as I said, as a different approach 
rather than the one which I think has merely tried to work with 
the existing fault system and tort system. But in no way am I sug- 
gesting that I do not have the highest regard and respect for what 
this committee has been tr3dng to work out for the last number of 
years, and I thank you for allowing me to testify. And I again 
apologize to the panel of witnesses. 

Senator Kasten. We thank you for your testimony, and I think 
there are a number of areas in which we have common ground. 
Tl e are a number of areas in which we differ. And without get- 
ti into detailed questions at this time, I want to say that we look 
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forward to continuing to work with you toward the basic goals that 
I think all of us share. 

Senator Danforth, do you have questions of Senator Dodd? 

The Chairman. I appreciate Senator Dodd's efforts. I think this 
is a major contribution. I just hope we can pass a bill with ele- 
ments of your approach and Senator Kasten's approach and get on 
with it. 

Thank you. 

Senator Kasten. Senator Pressler, do you have any questions for 
Senator Dodd? 

Senator Pressler. I want to thank Senator Dodd for his presen- 
tation. And just walk me through one short example — and let me 
say that this is a friendly question — of someone who is injured, 
what their choice would be. 

Senator Dodd. Well, the injured person could choose the claims 
approach, which as I noted would really just give you economic re- 
covery to compensate an injured person for work loss, the medical 
expense and so forth, those kind of indentifiable injuries. The man- 
ufacturer would have 75 days to pay. 

The notion would be that you would get quick compensation for 
your real losses. That is one choice. The injured person has the 
choice. That is basically what it is designed to do — say we are going 
to give you the opportunity to be compensated for your real losses. 
That is one road you can go down. We are not excluding the tort 
system. 

That same person can decide either because of the extent of the 
injuries or the negligence of the manufacturer, that they would 
prefer to not only recover their real losses, but to recover punitive 
losses, for instance. In that case, they can choose the tort system, 
the fault system. 

However, once they have chosen the fault system, the tort 
system, they cannot then go back to the claims system. In the 
claims system, if you have, as you are apt to have, manufacturers 
who will say well, look, even though I understand what you are 
sa3dng, I think you are wrong and I am going to contest that. We 
then would allow, obviously, for the injured party to pursue under 
the claims system a lawsuit against the manufacturer. 

So it is providing options. 

Senator Pressler. Let us say that a person hurt their arm slight- 
ly and they lost 3 weeks of work or 3 weeks of pay or 3 weeks of 
economic activity. And they would opt for that. Aiid then a vear 
later there was a latent defect in the arm. Could they then go back 
for more, or would they be completely barred? 

Senator Dodd. Up to 3 years. 

Senator Pressler. Up to 3 years. 

Senator Dodd. There is a statute of limitations. 

Senator Kasten. Again, we thank you very much and look for- 
ward to working with you. I think we have got an opportunity to 
make some real progress. 

Senator Dodd. Thank you, Mr. Chairman. 

Senator Kasten. Now the testimony of Senator Gorton. And, 
Slade, you can stay right there or you can move to where Chris is, 
whatever. I think you look comfortable where you are. 

Senator (jORTOn. Thanks. I will stay right here. 
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STATEMENT OF HON. SLADE GORTON, U.S. SENATOR FROM 

WASHINGTON 

Senator Gorton. Thank you for taking up these two amend- 
ments to S. 100. And I join Senator Dodd in praising you for bring- 
ing this whole area to our attention. I am convinced, Mr. Chair- 
man, that there are times when you wish you had never heard of 
this issue, and perhaps that is true with all of us, but it is an €u*ea 
which is so important that attention must be addressed to it. 
Having the courage and wisdom to do so is something for which 
you should be greatly pr£dsed. 

A starting point in any discussion of the need for reform should 
be the goal of the product liability system. It seems to me, Mr. 
Chairman, that there are three objectives which we see. 

The first is to promote the most efficient level of accident preven- 
tion, a concept which entails both the manufacturing of safe prod- 
ucts and the actions of the people who use those products. 

The second goal is to provide that those people who are injured 
by defective products can be made "whole," by whatever definition 
of both "defective" and "whole" society prefers. 

The third goal is to accomplish the first two in the way which is 
most efficient both in time and resources, looking particularly at 
the victim, and also the manufacturers and in reducing transaction 
costs. 

One of the great defects of the present system, of course, is that 
those transaction costs are more often than not greater than the 
actual recoveries and that the time and complexity of reaching de- 
cisions is excessive. 

The next inquiry is to decide whether the current system for res- 
olution of product liability disputes is adequate. I submit that al- 
though it certainly has some redeeming characteristics, our current 
system is not sufficiently effective at achieving these goals and is 
likely to become less so as cases become more complex and impact 
on larger and larger classes of people. 

Although this present system does encourage safety to some 
degree, it is cert€dnly not successful at compensating all persons in- 
jured by defective products in an equitable and timely fashion. All 
of us have heard of awards which strike us as being excessive or 
unwarranted, while we also hear of deserving people who go totally 
uncompensated. Moreover, the time and judicial resources required 
to obtain many awards and considerable and often unnecessary. 

Finally, the present system is in many C€ises unpredictable and 
thus obtaining insurance coverage becomes more and more difH- 
cult, threatening to increase the cost of goods and making some 
goods unavailable. 

S. 100 and its predecessors constitute an attempt to address some 
of these concerns. Although I supported that effort at the outset, 
the more I studied the bill, the more I became convinced that it did 
not address the problem in its entirety, and with respect to those 
elements of the problem that it did address, was not likely to 
achieve its intended result. 

Briefly, I continue to believe that S. 100, if enacted, would have 
no immediate impact on uniformity, but rather would encourage 
additional litigation over the meaning of its terms. The bill would 
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not have any significant impact on the excessive time and re- 
sources consumed by these disputes. Because the bill would fail to 
provide compensation for persons currently eligible under the law 
of many States, result-oriented courts would merely find inventive 
ways to use the language of the act to provide recovery for plain- 
tiffs they believe should recover. 

In addition, the bill would constitute a significant departure from 
our traditional allocation of authority between the Federal and 
State governments and, for this reason, has the opposition of 
groups and individuals who might otherwise favor reform in this 
area and whose strenuous and legitimate objections make passage 
of such a bill unnecessarily difficult and perhaps impossible. 

And finally, there may be constitutional problems with a bill 
that seeks to alter existing rights and remedies or defenses unless 
there is some equivalent benefit substituted therefore. 

There last point was made in the Interagency Task Force on 
Product Liability Report. Although the issue has never been direct- 
ly addressed by the Supreme Court, to my knowledge, the task 
force report noted, "(t)his quid pro quo element was strongly em- 
phasized by the Court in its decision upholding the constitutional- 
ity of New York's Workmen's Compensation Act." (citing. New 
York Central R.R. v. White, 243 U.S. 188, (1971)). 

Because of these concerns with S. 100, I have tried to develop a 
proposal which I think will better achieve the goals I have stated 
than does that bill or the status quo.^ I do not assert by any means 
that I have found the solution or even the approach. 

On the other hand, the approach has enough appeal to me and 
makes enough intuitive sense that I believe it to be worth review 
and consideration. I have no doubt that we will be called upon to 
enact some type of tort reform in the relatively near future and 
that we must start to consider alternatives such as this and that of 
Senator Dodd. 

Rather than recite precisely what the bill does section-by-section, 
I will tell the subcommittee what its purposes and some of the 
mechanisms employed to promote those purposes. 

One of the primary concerns of manufacturers expressed to me 
in the course of this debate is the variety of legal standards to 
which manufacturers are held. I am very troubled, however, by the 
prospect of substituting a Federal standard of liability, particularly 
absent Federal question jurisdiction for the Federal courts, for the 
substantive law of the several States. 

In my view, a better approach is to design a system that encour- 
ages only colorable negligence claims to be brought in the State 
courts. In that way. State courts will be interpreting law with 
which they are familiar. The common law will continue with its in- 
herent flexibility to handle peculiar cases, and the Federalism con- 
cerns of many of the opponents of S. 100 will be sharply reduced. 

In this regard, my proposal prohibits damages for noneconomic 
losses in design defect and failure to warn cases where liability is 
not premised on the fault of the manufacturer or the seller. More- 
over, substantial penalties result if the plaintiff is unable to 
present a prima facie case negligence claim in such cases. 

The bill does provide some uniform provisions with respect to 
State laws, but the application of those provisions require little in- 
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terpretation, since they are largely procedural. Those provisions in- 
clude: a uniform statute of limitations; a uniform statute of repose 
based on the useful safe life of the product; a uniform choice of law 
rule; a uniform rule on joint and several liability; a uniform rule 
on the admission of evidence of subsequent remedial measures, 
and; a uniform rule of liability of the product seller. 

In my view, once these uniform rules are superimposed on the 
negligence rules of the States, the variation remaining among the 
negligence laws of the States will be slight indeed, and certainly 
insufficient to warrant the imposition of a Federal substantive rule 
of liability with the imcertfdnty involved in so doing, as well as the 
political problems associated with it. 

The provisions of the compensation title of my proposal are in- 
tended to promote the speedy recovery of net economic loss for per- 
sons injured by defective or unreasonably dangerous products. 

The bill seeks to provide the recovery allowed in this title in a 
speedier fashion than current law in three principal ways: First, it 
creates a right to be paid within a designated period of time— 60 
days — in those cases in which liability exists; second, it attempts to 
limit the number of debatable issues among the parties; third, it 
provides incentives for both parties to settle and disincentives to 
prolong unnecessarily the debate. 

Among the incentives and disincentives are: 

(a) Interest on the amount due commences to run at the time the 
initial period for payment expires; 

(b) Prior to trial, if one is necessary, the defendant is required 
either to de»y liability or to admit liability and make a final offer 
of settlement; 

(c) A settlement conference is required prior to trial, which is 
aided by the defendant's response to the requirement just men- 
tioned; 

(d) Either party could be penalized for failure to act in good faith 
in the course of the proceeding: a presumption is created that if the 
verdict is 20 percent or more above the final offer of the defendant, 
the defendant was not acting in good faith in making that offer. 
Alternatively, if the verdict is 20 percent or more below the final 
offer, the presumption is that the plaintiff did not act in good faith 
in rejecting it; and 

(e) A criminal penalty is provided for bringing a fraudulent 
claim. 

The bill would also tend to speed up the process and limit debate 
by allowing recovery of only net economic loss, thereby restoring 
the injured parties to their pre-injury economic status but at the 
same time not unduly penalizing a manufacturer who was not neg- 
ligent. 

Of course, we are talking about recovery only for people injured 
by products which are in some way out of the norm of our expecta- 
tions for product performance, whether you call that defective, or 
unreasonably dangerous, or something else. 

I do not believe anyone is advocating causation as the sole deter- 
mining factor. The difficulty, of course, is to craft a standard easily 
understood by the parties, which can distinguish between someone 
who is cut by a knife in the normal course of its use and a young 
woman who develops cancer because her mother took DES. 
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I do not claim to have found the perfect formulation, but I intend 
to work with all interested parties to tiy to get as close as we can. 
In particular, I look forward to hearing more from the distin- 
guished members of the academic community who will offer their 
insights at the next hearing as this process continues. 

Finally, this is a two-tiered system. State law and an economic 
restitution proposal would require a choice on the part of the in- 
jured party. That choice would be irrevocable from the time a com- 
plaint is fUed under the State system or a tender offer is accepted 
or complaint filed under the restitution proposal. Thus, there is no 
threat of duplicative recovery. 

Mr. Chairman, I am convinced that most people are risk-averse. 
That is, given the choice of a quick, albeit reduced recovery, or pro- 
ceeding at the often plodding pace of the existing court system for 
an uncert€dn recovery, with all the trauma which can be associated 
with a court battle, most people will choose the former, particuarly 
if we provide the proper level of incentives and disincentives for 
the two methods of recovery. 

For instance, in the course of a consumer survey conducted for 
the purpose of evaluating the success of Michigan no-fault auto in- 
surance, this question was asked: Would you give up the right to 
sue for pain and suffering in all cases but the most serious, in 
return for prompt, complete payment of all medical bills and your 
lost wages? A 53.1 percent of those responding said yes; 28.9 per- 
cent said they did not know; and only 18 percent said no. 

I realize, Mr. Chairman, that the situation before us is not en- 
tirely analogous to no-fault auto insurance, but our experience in 
that regard is nonetheless instructive. 

With further study and a better factual basis, I believe we can 
ultimately design a system that better serves both safety and 
equity for all parties. I believe we can because we have no choice. 

Once again, I thank you, Mr. Chairman, and the members of the 
subcommittee. 

I might add to this formal statement that the answer which Sen- 
ator Dodd gave to Senator Pressler, to his question, would be simi- 
lar but not quite identical. It proceeds from the same point of refer- 
ence his does, requiring a choice up front, with an almost certain 
recovery taking place without having first to prove negligence or 
strict liability or the like, but a limited recovery — one limited to 
actual economic loss — with the alternative being going through the 
present system with some limitations on the present system and 
some additional uniformitv. 

Senator Kasten. Thank you. Senator, for your testimony. We 
have a number of questions, but I think we are going to have an 
opportunity to work our way through this issue back and forth, 
and after we have the next panel next week, we will have a 
chance, I think, to start to go through some of the detailed ques- 
tions. 

So I just want to say that I agree with you and with Senator 
Dodd, and I think Senator Danforth and Senator Pressler, that we 
must in fact enact some kind of Federal legislation in this area in 
the very near future. 

The problems are increasing. The insurance costs are going up. 
The imcert€dnties are increasing. The cost of the process is becom- 
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ing wasteful in terms of attome3rs' fees on all sides. And we look 
forward to working with you. 

Senator Danforth. 

The CHAiRBfAN. Thank you, Mr. Chairman. I have no questions. I 
again want to compliment Senator Gorton on his efforts. 

Senator Kasten. Senator Pressler. 

Senator Pressler. I would like to request that committee staff 
take a look at these two excellent proposals, and I compliment Sen- 
ator Gorton on his presentation, but I would like to see three 
simple examples of the Gorton proposal — I mean three examples of 
injuries and then a chart that says imder the Gorton proposal and 
the Dodd proposal, what would happen when — three simple exam- 
ples of what would probably happen imder the three proposals laid 
out on a sheet. 

Senator Kasten. That is a good suggestion. I will ask the staff to 
proceed that way and take a couple of examples and we will just 
work them through. We might even take a look at the present law, 
imder present law what would happen with S. 100, what would 
happen with S. 100, with Dodd, what would happen with Gorton. 
And we can start to work through a couple of examples. I think 
that might be very helpful. 

Senator Gorton. Thank you very much. 

Senator Kasten. Thank you for your testimony. 

Our first witness — first of all, the witnesses understand that the 
entire written statements will be made a part of the record. Due to 
the time constraints, we ask each of you to sunmiarize your pre- 
pared statement in approximately 5 minutes or less so that we will 
nave an opportimity for questions and comments and have an op- 
portunity to work out way through the other witnesses. 

Committee questioning of panel members will begin after all wit- 
nesses of each panel have completed their testimony so we have an 
opportunity to address questions to all members and you will have 
an opportunity to reply if you so desire. 

Or first witness on this panel is Mr. Gerald Mossinghoff, who is 
the president of Pharmaceutical Manufacturers Association. 

Mr. Mossinghoff. 

STATEMENTS OF GERALD J. MOSSINGHOFF, PRESIDENT, PHAR- 
MACEUTICAL MANUFACTURERS ASSOCIATION, ACCOMPANIED 
BY DR. CHARLES LEIGHTON, MERCK, SHARP, & DOHME PHAR- 
MACEUTICAL CO.; HOWARD J. BRUNS, PRESIDENT, SPORTING 
GOODS MANUFACTURING ASSOCIATION, ACCOMPANIED BY 
MARIA DENNISON, SPORTING GOODS MANUFACTURING ASSO- 
CIATION, WASHINGTON OFFICE; AND JAMES H. MACK, PUBLIC 
AFFAIRS DIRECTOR, NATIONAL MACHINE TOOL BUILDERS AS- 
SOCIATION 

Mr. Mossinghoff. Thank you, Mr. Chairman, and members of 
the subcommittee. 

I am, as you note, the president of the Pharmaceutical Manufac- 
turers Association. PMA represents 120 research-intensive pharma- 
caeutical companies that develop and produce most of the prescrip- 
tion medicines used in the United States. We really appreciate this 
opportunity to testify on compensation for product-related injuries. 
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With me this morning as part of the PMA group is Dr. Qiarles 
Leighton, a ph3rsician, and vice president for regulatory affairs and 
research administration of Merck & Co. Also in the audience is 
Bruce Brennan, our senior vice president and general counsel. 

I think you know how important the issue of product liability is 
to the pharmaceutical industry. Where there is no-fault and no li- 
ability, just the enormous cost of defending product liability law- 
suits is a major problem for our industry. 

In many cases, we have won our lawsuits, but again the amount 
of cost of effort in defending them outweighs sometimes the bene- 
fits that the companies can get from their products. At least one 
safe and important product is no longer avaQable, simply because 
it became a target of the contingent fee bar. All of this is causing 
insurers to limit severely the coverage they will provide to our in- 
dustry. 

Mr. Qiairman, the product liability situation facing the pharma- 
ceutical industry has become a threat to the continued develop- 
ment of new and improved medicines. We should hold a drug man- 
ufacturer fully responsible for illness or injury caused by the man- 
ufacturer's negligence. But today, millions of dollars and enormous 
amounts of scientific energy — resources that should be spent find- 
ing new cures — are being wasted defending useful and properly 
made products. As Senator Dodd had indicated, our tort system has 
become a de facto lottery. Multimillion dollar verdicts are becom- 
ing commonplace including large punitive damage awards. In one 
recent pharmaceutical case, $2% million in punitive damages were 
awarded for failure to warn of a rare kidney disorder even though 
this disorder occurs spontaneously and has never been proven to be 
caused by the drug. Moreover, FDA was fully informed of all the 
relevant information and the product and the manufacturer's di- 
rections and warnings were approved by FDA. At least one safe 
and important product is no longer available simply because it 
became a target of the contingent fee bar. All of this is causing in- 
surers to limit severely the coverage they will provide our industry. 

Bendectin was the only drug available to treat the debilitating 
nausea that many women suffer during pregnancy. Last year its 
manufacturer, Merrill-Dow, took it off the market because it faced 
hundreds of suits alleging that Bendectin caused birth defects. 

Subsequently, using an innovative and very effective technique, 
Federal Judge Carl Rubin in Cincinnati held a consolidated trial of 
hundreds of Bendectin cases before him. The only issue at the first 
stage of a two-stage trial was the scientific threshold question of 
causation. The jury found that Bendectin did not cause birth de- 
fects. As editorialized by the Washington Post, and I quote: 

It is not surprising that the plaintiffs and their lawyers feel that the verdict 
would have been different if the^ had been able to describe to the jury their chil- 
dren's problems and their own financial and emotional difficulties in dealing with 
them. But bending the tort law to require manufacturers to pay for damages not of 
their doing is not only bad for business and ultimately for the economy, it is also 
corrosive to the country's sense of justice and fair play. 

But this was just one case, and the damage is already done. The 
product is no longer available. Moreover, Judge Rubin's approach 
is over-balanced by a host of other cases in which the patchwork of 
State laws is doing real damage to industry generally, to our indus- 
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try in particular and, in the long run, to everyone who needs our 
products. 

This has been the principal reason that PMA has supported your 
efforts, Mr. Chairman, to enact Federal product liability legislation 
and specifically S. 100. We would like to see legislation along the 
lines of S. 100 enacted as soon as possible. 

However, as you point out, it is now being suggested that Con- 
gress simultaneously consider establishing some form of no-fault 
compensation that would make a manufacturer liable for all prod- 
uct-related injuries without r^ard to the manufacturer's conduct. 

Even if there is a workable basis for such a system — and we have 
grave doubts on the score as to pharmaceuticals — any such legisla- 
tion could easily leave everyone, manufacturers and the product- 
users alike, in a much worse position. 

Any compensation system must address the special problems 
r£dsed by the unique nature of pharmaceuticals . The most impor- 
tant of these is the unavoidable risk-benefit nature of drugs. The 
very formula that produces the desired result of alleviating or 
curing illness is the same formula that also unavoidably causes un- 
want^ side effects. 

Let us assume that a patient has cancer and is told that the only 
cure is chemotherapy with a specific drug. Let us assume further 
that he is told that the drug will also cause serious, although prob- 
ably not fatal side effects. It would not make any sense in our view 
to allow him to demand compensation from the manufacturer for 
the side effects when his life was saved or prolonged by the drug. I 
believe there would be general agreement with that conclusion. 

In our view, that conclusion is valid even where the risks are not 
as obvious or where the probability of side effects are not as cer- 
tain. Here again the role of the physician is critically important. 

Another serious problem with pharmaceuticals is establishing 
causation. With most products, it is obvious whether or not they 
cause injury and most injuries are immediate. Not so with pharma- 
ceuticals. For the most part, the side effects which pharmaceuticals 
can cause are the same type of illness or injury which can occur 
naturally. It is, therefore, difficult, if not impossible in many cases 
to say whether an illness or injury which occurs during use of a 
drug — or months or years after use — was caused by the drug or oc- 
curred naturally. Causation is an even more difficult determination 
when a patient is treated with a number of drugs, which is not un- 
usual. 

Consider a patient who has a cardiac condition and is under 
treatment with several drugs. Assume his life is prolonged, but he 
ultimately dies from complications which could be natural or could 
be caused by one or more of the drugs. Does it make sense to 
engage in lengthy proceedings to determine if any of the drugs 
caused his death, and, if causation is found by a court, to make the 
manufacturer of the drug, which prolonged his life, pay his family's 
total economic loss? 

With reference to the Bendectin type situation, a number of 

birth defects unfortunately occur naturally. If mothers took no 

drugs at all, many birth defects would occur. If the mother of a 

cb 'king a drug during pregnancy, it is frequently impossible 

ic matter to say whether a birth defect was caused by 
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the drug or occurred naturally. Clearly there must be a determma- 
tion that a product caused an injury before anyone can demand 
compensation. 

Other pharmaceutical issues which would need to be addressed 
are the role of the prescribing physician, who is a key player in 
evaluating the risk-benefit question; the problem of the "unidenti- 
fied manufacturer," who may have in no way contributed to the 
injury; and use or prescribing not in accordance with the FDA ap- 
proved product labeling. 

Mr. Chairman, there are many other examples that we could 
give and we are preparing a statement by Dr. Leighton that we 
would ask permission to submit for the record of this hearing. 

Senator Kasten. Without objection, so ordered. 

Mr. MossiNGHOFF. We are gratified that Senator Dodd, for in- 
stance, has indicated that pharmaceuticals do not fit neatly into 
his scheme. We are encouraged by his willingness and the willing- 
ness of the committee to explore this issue as it relates to pharma- 
ceuticals. 

We have already begun that process at the PMA. Discussions 
have been ongoing for some time with our companies' senior law- 
yers. But recently we formed a compensation study group to see if 
some form or concept of no-fault compensation might be appropri- 
ate to the pharmaceutical industry. We are not optimistic tiiat any 
compensation system can be developed which would be workable, 
but we have established this group to include not only our senior 
lawyers, but also risk managers from our member firms. We also 
intend to involve experts in insurance in the group's deliberations. 

The group has begun its work and the board of directors has re- 
quested that its initial report be completed for review later this 
fall. 

Quite frankly, Mr. Chairman, we do not know if there is any 
sound basis for compensation for pharmaceutical or how to deal 
with their unique characteristics. Nor do we believe that anyone 
else currently has the necessary information. Certainly legislation 
which would cause such a profound change in the law should not 
be adopted imless its financial impact on all industry, including 
ours, has been extensively studied and until its social and economic 
costs can be predicted with some cert€iinty. 

In the meantime, we believe that any legislative consideration of 
a no-fault compensation S3rstem would be premature and risk 
severe unintended consequences. 

We have carefully reviewed the amendments developed by Sena- 
tors Dodd and Gorton. We think that many aspects of these propos- 
als are unworkable. They do not address tort law reform in a satis- 
factory manner or the relationship between tort law and compensa- 
tion. Moreover, as currently drafted, both would create new, mas- 
sive, wholly open ended and unpredictable liability for our indus- 
try. We are told — and imderstsuid that you will hear testimony 
from the insurance industry — that it would take at least 3 to 5 
years of experience before it would be possible to obtain insurance 
under either the current Dodd or Gorton proposals. We are, there- 
fore, opposed to them on this ground alone. Our industry could be 
devastated during the interim. 
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Mr. Chairman, our members invest approximately $4 billion each 
year in research and development. It is this privately-funded effort 
which has produced the real miracles in health care in this centu- 
ry. Without question, the public health and welfare of our citizens 
depend on the progress we achieve. This progress is threatened by 
any system that drains the pharmaceutical industry's fiscal and 
human resources, whether it is the current jumble of State tort law 
or a compensation S3r8tem developed without an adequate analyti- 
cal foimdation. 

These are difficult issues, Mr. Chairman, and we look forward to 
working with you in your consideration of them. Thank you very 
much for this opportunity. 

Mr. Chairman, that concludes my prepared remarks. Dr. Leigh- 
ton and I will be pleased to answer any questions you and the sub- 
committee may have. 

Senator Kaoten. Thank you very much. 

[The statement referred to follows:] 

Statement of Dr. Charles C. Leighton, Vice President for Regulatory Affairs 
AND Research Administration, Mebck & Co., Rahway, NJ, on Behalf of the 
Pharmaceutical Manufacturers Association 

the safety of drugs in medical practice 
/. The inherent risk of drugs 

The vast majority of drugs in current use are chemicals, mostly synthetic, which 
are foreign to the human organism. Drugs are prescribed and taken because of their 
beneficial effect on one or more complex biological S3rsteins within the body. In 
many cases, neither the functioning of these biological systems nor the mechanism 
of action of the drug is fiilly understood. All that is usually known for certain is 
that the drug has a desired effect. Unfortunately, pharmacologic activity generally 
cannot be confined to the desired therapeutic action and, as a result, virtually aU 
drugs have some unsought pharmacologic or ''side" effects which are generally con- 
sidered undesirable. For example, with anticancer drugs, the rapidly growing cancer 
cells are slowed, damaged, or destroyed by the drug but inevitably other normal 
cells are also damaged resulting in a high percentage of patients suffering unwant- 
ed effects. While it is well recognized that anticancer drugs are highly toxic, even 
penicillin and aspirin, considered very safe drugs, can have lethal side effects in cer- 
tain people. 

Drug side effects range from those that are mild and readily accepted, such as the 
dr3mess of the mouth encountered with antispasmodics used to treat gastrointestinal 
symptoms, to those that are serious and potentially life threatening such as disturb- 
ances of heart beat or anaphylaxis. Moreover, for many potent drugs for serious 
conditions there is not a great deal of difference between the dose at which the ben- 
eficial effect can be obtained and the dose at which unwanted effects appear. For 
example, in the case of anticoagulants used extensively in certain types of^he£u-t sur- 
gery, the physician must determine the proper dosage schedule by weighing the risk 
of bleeding from over anticoagulating against the risk of clotting through under an- 
ticoagulatmg. Establishing the appropriate benefit-to-risk balance with such drugs 
can be crucial to the survival of the patient. 

Although some adverse effects of drugs are related to the desirable pharmacologic 
action, other adverse effects of drugs appear to be unrelated to the beneficial phar- 
macologic effect. Some of these are allergic responses such as the relatively infre- 
auent but sometimes fatal anaphylactic reaction to penicillin. Other side effects are 
escribed as "idiosyncratic" because they are neither directly related to the intend- 
ed pharmacological effect nor classical allergic reactions, but occur in a small per- 
centage of patients for no known reason. Finally there are some drugs, such as anti- 
biotics, which are not intended to affect the patient's body but rather the invading 
organism. Nonetheless, these drugs can have undesirable effects on the human body 
I ^^ as kidney or hearing damage. 

lether they are called side effects or adverse reactions, unsought pharmaco- 
1( :, allenric and idiosyncratic reactions are unavoidable concomitcmts of modem 
d . These effects require that ph3rsicians weigh the anticipated benefits 
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against the potential adverse effects when prescribing drugs. The balcuice of risks 
and benefits is called the Risk/BeneHt ratio. This ratio is a fundamental principle of 
drug therapeutics. 

//. The difficulty of determining causation 

For a number of reasons, a cause and effect relationship between the administra- 
tion of a drug and an untoward event is frequently difficult to establish in the indi- 
vidual patient. Few of the symptoms associated with the adverse side effects of 
drugs are truly unique. For example, vomiting, headaches, and rash occur in the 
absence of drug therapy and may even be a manifestation of the condition being 
treated. Concomitcuit therapy with a variety of drugs or other forms of treatment 
(e.g., radiation) can complicate the picture further. 

In the case of acute, reversible, non-life threatening effects, dechallenge-rechal- 
lenge approaches can provide persuasive evidence of causation. But, in many in- 
stcuices, this approach may conflict with legal or ethical considerations or otherwise 
be inappropriate. And, of course, as to any particular instcuice, it is limited to the 
situations where the patient still needs treatment. It cannot be used to establish 
causation after the fact. 

Similarly, while controlled studies can be used to discover the kinds of side effects 
that a drug may cause, this data does not establish causation in any particular case. 
For example, a clinical trial may show that a given drug causes headaches in ap- 
proximately ten percent of users. But if a user suffers a headache, whether the drug 
or something else caused the headache involves a different determination. 

///. The role of the physician 

By definition, prescription drugs are those for which adequate directions for use 
cannot be written for the layman. Therefore, these drugs can legally be dispensed 
only under the direction of a licensed ph3^ician. In most cases, drugs are confined to 
prescription use because of safety concerns. As a practical matter, only a person 
with medical training can understand cuid apply information relating to the drug's 
indications, dosage and administration, warnings, contraindications and side effects. 
First, their training is requured to determine the patient's condition, which may be 
crucial to the decision as to which drug, if any, should be used and, if so, now. 
Second, a physician's skills may well be necessary to detect certain side effects 
since, at least initially, they may produce no symptoms that the patient would 
notice or understand. Third, and most importcmtly, the ph3rsician must apply his 
training and experience to properly weigh, for the particular patient, the likely ben- 
efits to be obtained by use of the drug against potential adverse effects. While, in 
many cases, the patient will participate in that decision mcddng, that is not always 
possible or the patient's role may necessarily be limited— perhaps by the very ill- 
ness or injury that the physician is attempting to treat. 

IV. Drug development and regulation 

Because of the inherent risks associated with prescription drugs, the process of 
their development is very special, cautious, and done in defined phases. Drugs are 
' only given to humans after carefiil laboratory evaluation including thorough safety 
studies in animals. Then, the initial ''Phase I" studies in humans are only carried 
out by recognized experts, usually in an in-patient setting and are closely monitored 
by the sponsor. Such initial studies require review by the Food and Drug Adminis- 
tration and institutional review boards. Expanded "Phase II and III" clinical testing 
is carried out in a careful stepwise manner with periodic data reviews by the spon- 
sor's monitors and consultation with FDA. 

Once the sponsor of a new drug is satisfied that the drug has an acceptable bene- 
fit-to-risk ratio, the sponsor must gain FDA approval before the drug can be pre- 
scribed by physicians. Finally, prescription drugs, even when approved for market- 
ing, are subject to constant post-marketing surveillance pursuant to FDA regula- 
tions to detect unexpected toxicity so that, if necessary, the labeling can be modified 
or the drug removed from the market 

This careful, difficult evaluation process takes some 7 to 10 years to carry out and 
some 60-70% of drugs tested in humans fail to achieve favorable enough benefit-to- 
risk ratios to justify marketing. In addition, this research and development program 
now requires an investment of approximately 94 million dollars per drug. Even with 
this careful testing risks cannot be eliminated. It is for this reason that these prod- 
ucts can only be used safely under the supervision of a licensed physician. 

The foregoing demonstrates the risk innerent in drug use. The critical importcmce 
of the benefit to risk ratio, the unusual difficulty of determining causation, the ne- 
cessity of the physician intermediary and the cautious stop-wise nature of drug de- 



Digitized by 



Google 



22 

velopment and regulation— all make drugs a very special and unusual group of 
products. 

Senator Kasten. Our next witness is Mr. Harold Bruns. 

Mr. Bruns, who is the president of the Sporting Goods Manufac- 
turing Association, we look forward to your testimony. 

Mr. Bruns. Thank you. Senator. 

Howard Bruns of the Sporting Goods Manufacturers Association, 
and with me is Maria Dennison who runs our Washington oper- 
ation. 

I would like to first acknowledge Senator Danforth who is here. 
Senator Danforth, last year, was very instrumental in helping get 
the sporting goods industry's aluminum bat into Japan, one of the 
hallmark issues. And the aluminum bat, for those of you who are 
not familiar with it, is one of the rarest of items. It is a vanishing 
species. It is American-made. And there is a very definite connec- 
tion between product liability and the vanishing species of Ameri- 
can-made, and we will make that connection in a moment. 

Our association represents about 80 percent of the sporting goods 
products manufactured or sold in the United States. We are a $13.5 
billion industry at wholesale, $28 billion at retail. The worldwide 
sporting goods industry is aroimd $50-some billion. The United 
States represents 40 percent of all sports products sold in the 
world. 

In 1976, before the Senate hearings on this subject, I announced 
that next year may be the last year of the Super Bowl and the 
likes of Olga Korbut may never be seen again. Well, I was wrong 
on those two instances. But we also predicted that the 14 helmet 
manufacturers that we had that year may not be in existence. And 
indeed today, 1985, we now have three manufacturers of football 
helmets in America, and we soon may have none unless we find a 
solution. 

There is no industry that has worked harder to support S. 100, 
Senator Kasten's good efforts, than we have. And we will continue 
to do so. 

Fifty percent of our products, sports products used by Americans, 
are made offshore. Yet, we do not see 50 percent of foreign manu- 
facturers in the docket or being sued or under the same pressure 
that ours are. Why? Well, we are not quite sure. But could it be 
they are an unreachable risk for the plaintiff attorney? We think 
so. It is a thought to keep in mind as we look to the future and say 
we have to have change. 

Our U.S. manufacturers pay something like 4 percent for product 
liability insurance when offshore manufacturers in Japan, Taiwan, 
Korea, and Europe pay less than one-half of 1 percent. It is difficult 
to be competitive in the world market with that type of disparity. 
This makes our goods less competitive. To be in our shoes as manu- 
facturers, you may ask why take the risk, why fight the system? 
Move your factory offshore and import. 

Why change any laws, whether they be tort or systems, as we 
talk no-fault? Well, the reasons are long and we won't bore you 
with that. We submitted written testimony that goes into great de- 
tails on why. And, Senator, we would stand on that written testi- 
mony : ther than relate it here. But it is essential that we change, 
no n p r wl t the change is — tort reform, no-fault. 
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Kasten does a good job in S. 100 of changing the tort system, but 
we find it particularly interesting, the Dodd and Gorton amend- 
ments that lead us toward no-fault. It is not the whole loaf, not 
even half a loaf; it is two slices and the crust and we think maybe 
we ought to take a long look at no-fault before we either do more 
in that way or dispel it. But we do support S. 100 and will continue 
to do so. 

This industry of ours is bleeding, and any tourniquet will do. I 
would like to read for the record — it is not part of our testimony — a 
brief paragraph from Jim van Duesen of Bike Athletic, one of the 
few football helmet manufacturers left: 

In the period of 1980 and 1981, eight suits have been tried against helmet manu- 
facturers and a number of other cases were settled in favor of the plaintiff without 
court trial. Helmet manufacturers lost four out of eight cases with jury awards of 
$13.8 million. Outof-court settlements reached $3 million. 

So that is $16.8 million for an industry that is only $20 million in 
gross sales and earns only $1 million a year. 

So if we don't change the system, helmet manufacturers are 
going to be moving offshore to safer havens, as are a lot more man- 
ufacturers that we now have in America. 

Also for the record, we would like to submit written testimony 
from the Dive Equipment Manufacturers Association, Robert L. 
Gray, if we may submit this without reading it for the record. Sen- 
ator. 

Senator Kasten. Without objection, so ordered. 

Mr. Bruns. And we alwa3rs entertain these hearings with our 
latest stories of lawsuits, so we won't bore you, but there is one 
that I heard last week that we find particularly interesting. It is 
from Diversified Products, one of the largest manufacturers of 
weight training equipment: There are two inmates on death row in 
Florida who were trying to body-build and gain some form, and got 
what they felt was a hernia from lifting and have sued Diversified 
Products for that. 

Now, we might find that entertsdning, but we find less entertfdn- 
ing the type of an attorney who may take a suit like that and file 
it against any manufacturer. 

We thank you for hearing us, Senator, and will wait for any 
questions. 

[The statement follows:] 

Statement of Howard Bruns, President, Sporting Goods Manufacturers 

Association 

Mr. Chairman. Thank you for providing the Sporting Goods Manufacturers Asso- 
ciation with the opportunity to testify tocUiy on the Dcdd/Gorton amendments to S. 
100, the Federal Product Liability Act. 

As background, we are a national trade association representing 3,900 producers 
and distributors of athletic clothing, footwear, and equipment, whose products touch 
almost every American child and adult in this country. We are a prime example of 
the choas and confusion served up by the present product liability S3rstem; and we 
are representative of American business and their liability problems, by virtue of 
the diversity of goods our members produce. 

In a nutsnell, the sporting goods industry and the entire athletic world is in trou- 
ble. We have been receiving at least 2 caUs a week, over the past several months, 
from members who compUm that they cannot get their liability insurance coverage 
renewed, or the rates which are quoted amount to more than 10 times that of 1984, 
with less coverage offered. 
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We have a situation where some manufacturers are choosing to go bare, as there 
is either no coverage available or the coverage is unaffordable. Hiis situation is ex- 
tremely unhealthy for our companies and bleak for consumers who could suffer in- 
juries. Quite simply, the lack of availability of product liability insurance could put 
the last nail in the coffin on the chances for survival of school sports. 

Apart from an industry going bare, the legal liability that school athletic pro- 
grams pose for athletic directors, coaches, teachers and school districts, is at a point 
where many believe the exposure is not worth the risk. 

The property and casualty industry's 6 year cycle of billions in underwriting 
losses, $21 billion alone in 1984, may be the pill that forces Congress to correct a 
tort system gone haywire, if it does not want to see the bankrupting of American 
industry. The underlying reason for the insurance industry's financial troubles are 
the out-of-court settlements and huge jury awards set in motion by a legal S3^stem 
that has thrown the doctrines of negligence and fault out the court room door. 

Let me explain the product liability problems specific to the sporting goods indus- 
try. In the majority of cases, product liability actions are based in failure to warn 
or instruct'. Years ago, manufacturers did not have to place warnings on athletic 
equipment, as it was established in both law and common knowledge, that playing 
contact sports involved risk. With the development of strict liability theories, manu- 
facturers were instructed that they had a duty to warn of products that are inher- 
ently dangerous £uid where the risks are not obvious to the consumer. We con- 
formed to those instructions, even though our products are not inherently danger- 
ous. 

It is the activity, not the product, in the mcgority of instcuices, that causes injury. 
Be that as it may, court cases, today, revolve around whether the warning given 
was adequate. There has been no scientific stcuidard developed to determine what 
constitutes an adequate warning. Yet, the basis of a plaintiff attorney's suit in a 
product liability action against the sporting goods industry is lack of an adequate 
warning or failure to instruct properly. When a jury sits opposite a catastrophically 
injured player in the court room, you tell me whether the group of 12 is likely to 
decide whether warnings or instructions were 'adequate'. 

Secondly, the manufacturer has no control over his product once it leaves the fac- 
tory. The retailer, distributor, school coach, or anyone else, can take the product out 
of its packaging, use or discard the instructions, and decide whether or not to pro- 
vide detailed warnings on the risks involved in playing sports. Even if they take 
every precaution, this does not mean that the user of the product or his/her par- 
ents, reads, listens, understcuids, or cares about the elements of risk. 

The majority of time, the sport participant just wants to go out and play. And, if 
he or she is competitive, winning dominates actions they'll take on the playing Held, 
even though our schools and youth sports organizations provide guidebooks, films, 
and teaching clinics on sports safety. 

Why then is it the manufacturer who is liable for an injury, and, under today's 
system, a target for revenge? 

If we take a claim that is built around design defect, we have the juries in Amer- 
ica deciding whether a technically constructed product was designed the best that it 
could be. In essence, the product is redesigned in the court room, where plaintiff 
expert witnesses can Monday morning quarterback a company's R&D procedures, 
its testing and state of the art at the time of manufacture. 

If this is the litigation system that is to continue, then we applaud all efforts in 
the direction of a no-fault compensation scheme. If there are to be no speciAc st£uid- 
ards of negligence, then let's write away the tort alternative in the Dodd and 
Gorton proposals, and provide a compensation system that would require any injury 
suffered in using a product to be compensated by the manufacturer of that product. 

Let's develop a system as the Europeans have, that puts a value on the loss of a 
bodily function. We, in the sporting goods industry, would gladly accept such an ap- 
proach. The insurance industry should be able to provide fixed price coverage under 
such a plan. And, the injured party would be compensated expediently and under- 
stand the compensation. The only parties who probably wouldn't be happy are the 
trial lawyers who would lose their self-employment plan. If a person is catastroph- 
ically injured, then a schedule needs to be developed that provides an annuity for 
life. The problem of providing lost wages to injured athletes bothers us, however. 
How does one calculate a tennager's earning potential that is translatable to the 
long term? 

For a moment, however, let me come back to the provisions in the Dodd/Gorton 
idments. I would like to speak speciftcally to the Dodd amendment, as we per- 
^ ^ «Ce and concepts more workable than Senator Gorton's. 



Digitized by 



Google 



25 

First, Dodd's definition of 'unsafe' is too vague, and appears interchangeable with 
the words 'unreasonably dangerous', which have not been defined in the language. 
Secondly, the bUl provides no guidelines as to whether a meuiufacturer's products 
cause harm. Senator Kasten's bill is much better in this regards. Third, if the con- 
cern is to provide for people ii^'ured while using products, but who can't prove 
which product was used, then how do you prove that the manufacturer whom the 
person has chosen to sue produced an unsafe product? 

This thesis appears to be a major tenet of the Dodd bill. Fourth, the bill allows 
the claimant to go venue shopping. There are no subpoena powers outside a 100 
mile limit. Therefore, if the ii^ury occurred 3,000 miles away from where the claim 
is fUed, how does a defendant prepare his defense? Fact witnesses, crucial to build- 
ing a case, cannot be subpoencied more than 100 miles. On the other hand, in Sec- 
tion 207 of Title n, the manufacturer can seek reimbursement from others in the 
commercial chain, only in the state in which the im'ury occurred. 

Logic would move that a product liability claim should only be allowed to be initi- 
ated where the im'ury happened in all circumstances. If I may go one step further, it 
is ludicrous to believe that a manufacturer who truly believes his product did not 
cause harm will go after and sue his distributor, retailer or coach. These are his 
customers, his livelihood. The manufacturer, regardless of being the 'innocent 
victim' in a set of circumstances, will absorb all costs. 

Fifth, if a principal concern of the bill is to protect people that are harmed and do 
not know it, then ttie bill should sav that. The ability to allow a person to take 
action against a manufacturer once they know the harm and its cause, allows suits 
to be filed years and years after the accident occurred. Defense becomes impossible 
for our industry, under these circimistcmces. 

If the concern, however, is for those injuries caused by pharmaceuticals and envi- 
ronmental chemicals, then the provision for knowing both harm and its cause 
should be applied only to latent usuries or illnesses: It should not be broad-brush. 

Language in Section 204(b) of Title II should be changed to provide that a claim- 
ant must Dring a suit, rather than a claim, within 3 years of having dicovered an 
iiyury. 

I do not understand the rationale for Section 206(e), under Title II. By providing 
the claimant the ability to recover damages within three years after the date of the 
manufacturer's payment for economic harm, the manufacturer is encouraged to pro- 
vide a fixed payout, immediately, rather than a long-term payout of benefits, which 
serves the ii^ured party in a more rational way. Also, the present Icuiguage prolongs 
a manufacturer's eroosure to the possibility of dispute or litigation. 

Section 301 of Title III, states that a manufacturer is liable under this title if the 
claimant establishes that the ii^ury complained of was the result of the failure of 
the manufacturer to exercise reasonable prudence. Who decides what constitutes 
reasonable prudence? My definition of reasonable prudence may be in conflict with 
your definition, as to what society requires of its members for the protection of their 
own interests and the interests of others. 

Finally, I would suggest that the language of Section 303— The Responsibility of 
Product Sellers — include that foreign manufacturers be held liable and subject to 
service of process; and show proof of ability to pay. Many product sellers could be 
forced outof-business if plaintiffs could not enforce Judgements against a foreign 
manufacturer, even more so now, with the increase of counterfeit product being im- 
ported into this country. 

In closing, a survey of our manufacturers has found that the product liability pre- 
mium in 1985 accounts for as high as 65% of total sales for one manufacturer, com- 
pared to 13% in 1984. On average, the cost of liability insurance as a percentage of 
sales is running about 20% in some segments. 

In the end, the American consumer pays these costs — either through higher 
prices or lostjobs. We don't have to worry about EPA eliminating the smokestacks 
of America. The tort system, as interpreted by judges, is guaranteeing the elimina- 
tion of America's ability to do business and to stay in business. 

Thank you, Mr. C^hairman. I would be happy to answer any questions. 

Senator Kasten. Mr. Bruns, thank you for your testimony and I 
think all of us understand the point that you are making, and that 
is the problem is getting worse and worse and worse and some kind 
of a legislative solution is absolutely demanded at this particular 
time. 

Our next witness is Mr. James Mack, the public affairs director 
of the National Machine Tool Builders Association. 
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Mr. Mack. 

Mr. Mack. Thank you, Mr. Chairman. 

Three months ago we appeared before this committee and urged 
your approval of legislation which we believe would clean up some 
of the product liability mess with the enactment of fair and bal- 
ance Federal standaj^ for the litigation of product liability 
ckdms. Tliat legislation had been developed under your leadership, 
Senator Hasten, and was the product of several years of skillfiil 
compromise. 

However, action on it was deemed inappropriate until oth^ 
mechanisms could be studied. As political realists, we accept that 
decision and so we are back before you today. We will not go away 
because the problem will not go away. The confusion, the unfiedi^ 
ness, and the waste of resources which impelled us into action 10 
years ago still remain. If anything, they have gotten worse, and the 
spectre of insiurance unaffordability which confronted our small- 
and medium-sized members in the mid-1970's has returned to 
haunt them again in the mid-1980's. 

We are not sure whether an agreement or a consensus can be 
forged in which claimants could be offered a choice of remedies for 
injuries caused by allegedly defective products, but we are deter- 
mined to try. The alternative to trying would be to surrender to 
waste and to conftision and to gamble the future of our members' 
companies in an environment in which geography is more determi- 
native than justice; in which insurance would become ultimately 
unc^tainable; in which claimants would continue to be victimized 
by a lotteiy; and in which lawyers would be the principal, if not 
the only winners. 

The tort component of the ideal product liability OTstem should 
function as a true fault4>ased system. These ne^igence rules 
should be established as Federal standards so that uniform fBdmess 
and justice can be dispensed in all product liability court actions, 
no matter where they are brought; and so that claimants and man- 
ufacturers and insurers will be provided the certainty that they 
currentiy are so demonstrably lacking. 

Bfany compromises were added over time to the tough negligence 
standards in the legislation originally introduced by Senator 
Kasten in 1982. If an alternative mechanism is provided to permit 
claimants to recover their uncompensated economic losses, these 
compromises which had the effect of "watering down" the ne^- 
gence standard and arguably made it somewhat confusing, would 
no longer be necessary. 

Equally as important is the fact that if the only practical differ^ 
ence between the tort and alternate claims mechanisms is the level 
of damages to be paid, then the goal of reducing litigation and thus 
transaction costs will never be achieved. 

So our first suggestion would be to establish simpler, tourer, 
fault-based Federal standards for litigation brought in the tort 
system. 

Second, both the tort and alternative claims systems should 
remedy the scandals associated with the practice of subrogating 
worker compensation benefits against our members and other sup- 
pliers of workplace products. Because Senator Gorton's proposal 
provides neither Federal standards (and thus a uniform fault-based 
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system) under the tort component nor for subrogation reform 
under either system, we must reluctantly reject his approach. 

Senator Dodd's amendment does, however, offer a conceptual 
framework within which we believe consensus may be possible. It 
also provides an irrevocable election between the tort and alterna- 
tive claims remedy and it encompasses the concept of net economic 
loss under the alternative claims component. Both these elements 
are, we believe, essential to achieving consensus. 

The willingness of our members to accept some form of alterna- 
tive remedy based on net economic loss as the price of achieving 
fundamental tort reform, is admittedly made easier by the fact 
that we make products which give rise to claims based exclusively 
on traumatic ii^juries arising in the workplace and for which 
worker compensation benefits are invariably available. 

Thus, in a sense, we represent a relatively easy object of consen- 
sus. 

We recognize that for producers and consumers of other prod- 
ucts, particularly those causing latent harms, consensus may be 
more difficult to achieve. The committee may find it impossible to 
construct a generic alternative claims system to cover all products. 
It may well be necessary to construct different types of remedies 
with varying elements of access and varjdng degrees and elements 
of proof of causation in order to adequately cover all products in 
ways that are fair to both claimants and to manufacturers. 

Our written testimony makes a number of positive suggestions 
for the improvement of Senator Dodd's proposal. For example, sub- 
stantial wasted resources could be saved if a 25-year absolute stat- 
ute of repose were to be applied to all workplace traumatic ii^juries 
under both systems. 

Mr. Chairman, we appreicate the opportunity to once again com- 
municate our views to this committee. We commend you for your 
leadership, your steadfastness and your willingness to achieve con- 
sensus. We are, subject to the reservations and conditions outlined 
in our written testimony, prepared to accept a product liability 
reform bill that would include both a tort and an alternative net 
economic loss component. 

We recognize that other types of products do not lend themselves 
quite so readily to so neat a packet. We stand ready to work with 
you and others in the Senate in your efforts to foster a consensus 
that will provide certainty, uniformity, fairness, and efficiency to 
the resolution of product liability claims. 

The st€dLes are high. The benefits of success are great. But the 
cost of failure would be even greater, both for persons who make or 
sell and persons who consumre or use the products of American in- 
dustry. 

Thank you. 

[The statement follows:] 

Statement of James H. Mack, Pubuc Affairs Director, National Machine Tool 

Builders' Association 

Good morning, my name is James H. Mack. I am Public Affairs Director for the 
National Machine Tool Builders' Association (NMTBA), a national trade association 
representing companies which account for more than 85% of domestic machine tool 
production. The industry represents a small but strategic segment of the nation's 
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induitnal capacity. The vast majority of nmdiiiw tool mannfartarers are small 

Since 1975, NMTBA has urged the Congress to reform the product liability 
system, which fosters confiisioii, unfaimeas, and wasteful transactioD oosts; wliidi 
serves as a cruel lottery for both claimants and mannfarturers, providing high re- 
wards for some and economic deprivation for others, depmding more upon geogra- 
phy than justice; and which, as a general rule, provides enridbmoit primarily for 
lawveri on both sides of the counsel table. 

Tiiree months ago, we appeared before this Committee and urged your approval of 
legislation which we believed would clean up some of the product lialnlity meas 
through the enactment of foir and balanced federal standards for the litigation of 
product liabUity claims. That l^gislaUon had been developed under your leadershqi. 
Senator Hasten, and was the product of years of skillful com prom ise. Howevor, 
action on it was deemed inapprc^niate until other mechaninns could be studied. 

As political realists, we aocept that decision. And so we are back before you today. 
We will not go away, because the problem will not go away. The oonfusicm, the un- 
fairness, and the waste of resources which impelled us into action ten years ago stiU 
remain, if anvthing, they have gotten worse. And the spectre of insurance unafifor- 
dability whicn confronted our small and mediimi-sized members in the mid-aevm- 
ties has returned to haunt them again in the mid-ei^^ties. 

We are not sure whether an agreement or consensus can be forged in which 
claimants could be offered a choice of potential remedies for iiyuries caused by al- 
legedly defective products. But we are determined to try. The alternative to trying 
would be to surrender to waste, to confusion, and to injustice; and to gamble the 
future of our members' companies in an environment in which insurance would 
become ultimately unobtainable, in which claimants would continue to be victimized 
by a lottery, and in which lawyers would be the principal— if not the only — ^winners. 

It is in this spirit that we offer these comments on the various proposals which 
have been advanced thus far in the process and which are before you today. 

First, the tort component of the product liability ^rstem should function as a true 
fault-based system. It should look to the conduct of the manufacturer, and if that 
conduct was negligent, the manufacturer should pay full damages, including pain 
and suffering, for the claimant's harm. These negligence rules should be established 
as federal standards, so that uniform fairness and justice can be dispensed in all 
product liability tort actions, no matter where thev are brought; and so that claim- 
ants, manufacturers, and insurers will be provided the certainty they are currently 
so demonstrably lacking. 

Many compromises were added time to the tough negligence standards in the leg- 
islation origmally introduced by Senator Hasten in 1982. These provisions were 
added, because some believed that, in their absence, innocent claimants— whose 
claims might have had some merit— would have been left without a remedy. If an 
alternative mechanism is provided to permit claimants to recover their uncompen- 
sated economic losses, these compromises, which had the effect of "watering down" 
the negligence standard and arguably made it somewhat confusing, would no longer 
be necessary. 

Equally as important is the fact that, if the only practical difference between the 
tort and alternate claims mechanisms is the level of damages to be paid, the objec- 
tive of reducing litigation (and thus transaction costs) will never be achieved. Why 
would any claimant opt for the faster, more efficient claims system, if he or she can 
just as easily access the tort system and collect higher damages by meeting roughly 
the same burden of proof as under the claims system? 

So our first suggestion would be to establish simpler, tougher fault-based federal 
standards for litigation brought in the tort system. 

Secondl^r, both the tort and alternative claims systems should remedy the scan- 
dals associated with the practice of subrogating workers' compensation benefits 
against our members ana other suppliers of workplace products. We have de- 
nounced these inequities in past testimony before this Committee, and, rather than 
repeating those comments here, we refer the Committee to Pages 16-25 of our 
March 21, 1985 statement. 

We would point out, however, that, at least as far as traumatic irguries occurring 
in the workplace, we believe that Section 10 of S. 100 is vastly preferable to the 
provision in Senator Dodd's proposal which would require our members to ''chase" 
employers for reimbursement of funds provided to claimants when a final disposi- 
tion of workers' compensation benefits has not occurred prior to the filing of the 
product liability claim. Typically workers' compensation claims involving traumatic 
injuries are pursued and resolved relatively quickly. Thus, if a justification exists 
for ] ing full product-related economic losses prior to acljudication of a workers' 
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compensation claim, it exists only in cases involving latent harms. No such justifica- 
tion exists in cases involving traumatic injuries. 

Because Senator Gorton's proposal provides neither federal standards (and thus a 
uniform fault-based system) under the tort component nor for subrogation reform 
under either system, we must reluctantly reject his amendment to S. 100. 

Senator Dodd's amendment does, however, offer a conceptual framework within 
which we believe consensus may be possible. It does provide for a federal negligence 
standard (albeit unduly abbreviated) under the tort component, and it does provide 
a measure of subrogation reform. 

It also provides an irrevocable election between the tort and alternative claims 
remedies; and it encompasses the concept of net-economic loss under the alternative 
claims component. Both of these elements are, we believe, essential to achieving 
consensus. 

An election of remedies which did not ultimately preclude the subsequent election 
of another remedy would, we believe, lead inevitably to duplicative and endless liti- 
gation. And the ability of claimants to collect from manufactures under the claims 
component either previously compensated economic losses or damages for pain and 
suffering would be likely to result in a high percentage of contested claims and a 
resultant heavy increase in transaction costs. A system, therefore, which did not 
contain a binding election of remedies and which did not limit damages under the 
alternative claims component to net economic loss would be unacceptable to our 
members. The bill should clarify that workers' compensation benefits are to be de- 
ducted from the manufacturer's liability for excess economic loss under the claims 
system. The provision permitting the collection by claimants of additional economic 
loss — after a disposition of the original claim — should apply only to medical and re- 
habilitation expenses and not to other types of economic loss. (Senator Dodd has al- 
ready provided for such a limitation where the manufacturer voluntarily agrees to 
the claim.) 

The willingness of our members to accept some form of alternative remedy based 
on net economic loss as the "price" of achieving fundamental tort reform is admit- 
tedly made easier by the fact that they make products which give rise to claims 
based exclusively on traumatic injuries occurring in the workplace and for which 
workers' compensation benefits are invariably available. Thus, in a sense, we repre- 
sent a relatively "easy" object of consensus. 

We recognize that for producers and consumers of other products (particularly 
those causing latent harms), consensus may be more difficult to achieve — if indeed 
"difficult" is not too mild a word to use in describing the potential for conflict and 
controversy. The Committee may find it impossible to construct a generic alterna- 
tive claims system to cover all products. It may well be necessary to construct differ- 
ent types of remedies with varjdng elements of access and varjdng degrees and ele- 
ments of proof of causation in order to adequately cover all products in ways that 
are fair to both claimants and manufacturers. The issues of inherent characteris- 
tics" and "unavoidably unsafe products" (where risks are both known to and 
warned of by the manufacturer) are but two of the more difficult questions which 
are not adequately addressed in either of the proposals which have been advanced 
thus far. We hope that the Committee and the mterested parties will be able to 
achieve a consensus on these and similar issues. It is obvious that no such consensus 
exists today. 

Perhaps the most difficult task facing the Committee is to identify what consti- 
tutes a compensable event giving rise to a valid claim under the alternative system. 
We believe that claimants should be required, at a minimum, to establish their own 
"innocence" — that "unreasonable use" of a product should be clearly defined, con- 
sistent with the concept of conduct "reasonably anticipated" by the manufacturer. 
Claims should be excluded if the claimant knew or should have known the product 
was unreasonably dangerous and voluntarilv and unreasonably used it an3rway. The 
term "unreasonably dangerous" should be defined. We believe that language should 
be added to the Dodd amendment clarifying that workers' compensation claims 
against employers are not intended to be eligible for access to either the tort or al- 
ternative claims system. 

In addition, it must be made clear that the compensable event involves an ii\jury 
caused by a product which is unsafe. Mere contact or involvement with a product 
which was not being used in a manner which was or should have been reasonably 
anticipated by the manufacturer should not permit access to the system. We also 
urge the inclusion of a minimum floor on claims, so as to prevent the filing of nui- 
sance claims. Althoiigh the minimum floor could take the form of a dollar amount, 
this could lead to inflated damage claims in order to satisfy its requirement. There- 
fore, we believe that a non-monetcury expression would be preferable — perhaps a re- 
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quirement that the claimant's harm constitute the "loss of or loss of use of a 
member or function of the body or serious disfigurement." 

The procedure for filing claims and the information required of claimants in their 
filing should be more thoroughly detailed. 

Finally, we believe that the statute-of-repose for capital goods (with exceptions for 
latent harms and cases of fraud) provided in Section 11 of S. 100 should be applied 
to both the tort and alternative claims components. We have always looked at the 
statute-of-repose in the context of transaction-cost reduction. It is a rare case indeed 
when an overage capital good is the subject of a successful product liability lawsuit 
involving a traumatic iiyury. Because our suggestion involves only capital goods, the 
claimant would receive workers' compensation, which under both the tort and 
claims components (and under current law) would be deducted from his or her 
award. Our members are constantly being called upon to expend precious resources 
to defend lawsuits involving overage products in litigation, which they invariably 
win (although the expenditure of substantial transaction costs in lawsuits of dubious 
merit stretches, somewhat beyond normal usage, the definition of the term ''win- 
ning"). Substantial wasted resources would be saved if a 25 year absolute statute-of- 
repose were to be applied to all workplace traumatic injuries. Our own survey data 
indicate that 31% of our claims— virtually none of which result in the claimant re- 
ceiving an award beyond his or her workers' compensation benefits, but all of which 
result in the expenditure of transaction costs — would be eliminated. - 

Mr. Chairman, we appreciate the opportunity to once again communicate our 
views to this (Committee. We commend you for your leadership, your steadfastness, 
and your willingness to achieve consensus. We are — subject to the reservations and 
conditions outlined in our testimony— prepared to accept a product liability reform 
bill that would include both a tort and an alternative net economic loss clauns com- 
ponent. We recognize that other t3rpes of products do not lend themselves quite so 
readily to so "neat" a package. 

We stand ready to work with you and others in the Senate in your efforts to 
foster a consensus that will provide certainty, uniformity, fairness, and efficiency to 
the resolution of product liidiiility claims. The stakes are high. The benefits of suc- 
cess are great. And the cost of failure would be even greater — both for persons who 
make or sell and persons who consume or use the products of American industry. 

Senator Kasten. Mr. Mack, thank you. 

I am particularly interested in your last statement, saying that 
you are willing to work with us and the people that you represent 
are willing to work with us toward essentially the bill similar to S. 
100, along with some kind of a compensation, some kind of a 
system for compensation or a net economic loss component. 

I wonder, Mr. Bruns, is that the same for your organization? Are 
you and the people that you are representing here today willing to 
work with us toward a compensation or a net economic loss compo- 
nent in addition to the tort reform that we have been working on? 

Mr. Bruns. Yes. 

Senator Kasten. And, Mr. Mossinghoff, is that the same situa- 
tion for you and the people that you represent? 

Mr. Mossinghoff. Yes, Mr. Chairman. We would be pleased to 
work with you, as we have in the past. We do think, as the testimo- 
ny has indicated this morning, that we really do present a unique 
kind of situation that needs to be addressed. 

As I indicated, we already have a study group including risk 
managers. We would be pleased to feed the results of that into the 
committee's deliberations. 

Senator Kasten. Dr. Leighton, Mr. Mossinghoff has argued that 
drugs should be treated difiTerently. He made that point. 
- Could you just very briefly elaoorate on that? In other words, I 
guess we are particularly concerned about the issue of the special 
side effects problems that drugs might have. 

Dr. Leighton. Yes. It is a general principle of drug therapeutics 
that t physician, in prescribing drugs, must weigh benefits 
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against risks. And over the long history of medical science, it has 
generally been shown that when drugs have great benefits, they 
have also inherent risks. 

I would like to give you two examples which I am sure will be 
familiar to most people. They are the anticancer drugs and the an- 
ticoagulants. In the case of anticancer drugs, they are designed to 
destroy the cancer cells, but inevitably they produce a large degree 
of toxicity because they also affect normal cells. This is just an in- 
herent characteristic of current anticancer therapy today. 

And the second example I would like to give are the use of anti- 
coagulants, drugs which reduce the coagulating property of the 
blood. They must be used with a careful estimate of their risk/ben- 
efit. That is, you want to produce enough effect from the drug so 
that you reduce the blood's ability to coagulate, but you don't 
produce bleeding. If you do not give enough, of course, you do not 
get the therapeutic benefit you intended. And these anticoagulants 
are very important in today s modem cardiovascular surgery. 

So, in summary, drugs have inherent risks. And they have to be 
balanced by the physician, when he prescribes a drug, with the 
benefits. 

Senator Kasten. It is the measles vaccine, isn't it, that we are 
now down to either one or two manufacturers? Would that be an 
example? We know that it works for what, 1 out of every 10 mil- 
lion or 1 out of every 5 million? It works for everyone ana there is 
that one problem. 

Are you familiar with it? I don't mean the details of it, but just 
in general, describe the problem that we have found ourselves in 
there. We are down to one manufacturer; am I correct on that? 

Dr. Leighton. I don't know how many manufacturers there are, 
but the problem is pretty much the same as I just described, and 
that is you have a tremendous benefit, the prevention of measles 
which — well, there are two kinds of measles vaccines, both what we 
call regular measles and German measles. And in both cases they 
are designed for public health purposes to reduce the suffering that 
goes along with these diseases. However, in a very small number of 
children, they produce or appear to produce serious side effects, 
and there seems to be no way to get away from that. Every vaccine 
that has ever been produced, including the smallpox vaccine, has a 
low incidence of risk. And this obviously is an exposure and a con- 
cern. And people work very hard to make the vaccines as low-risk 
as possible, but we will never have a vaccine that has no risk. 

Senator Kasten. Senator Danforth. 

The Chairman. Mr. Chairman, I have no questions, but I appre- 
ciate the commitment on the part of this panel, working toward a 
bill that we can pass. I think you have stated in your testimony 
that we have tried the Kasten bill. We were not able to report it 
out of committee. We had a tie vote. 

If there is any chance at all of getting legislation enacted, we are 
going to have to have a compensation program as part of the over- 
all plan. Therefore, if we want some greater imiformity in the tort 
system, a necessary component of the package is going to be a com- 
pensation plan. 

So I would encourage you to continue your efforts. Thank you 
very much. 
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Senator Kasten. I, too, would like to thank all of you for your 
statements. We look forward to working with you. And I also thank 
you for your statement of cooperation as we work our way through 
this very complex and difficult area. 

Thank you very much. 

The next panel is Mr. Feinberg and Mr. Goldberg. 

[Pause.] 

Senator Kasten. The committee will come to order. Our next 
panel is Mr. Feinberg and Mr. Goldberg. The first witness is Ken- 
neth R. Feinberg, special settlement master, agent orange product 
liability litigation. 

Mr. Feinberg. 

STATEMENT OF KENNETH R FEINBERG, ATTORNEY, SPECIAL 
SETTLEMENT MASTER, AGENT ORANGE PRODUCT LIABILITY 
LITIGATION, AND MICHAEL L. GOLDBERG, ATTORNEY 

Mr. Feinberg. Thank you very much. Senator. I am pleased to be 
here. I note historian McCauley's definition of a lawyer: somebody 
who in 10 minutes can delve into the very depths of the superficial. 

I have 5 minutes, so we will see how I do. 

I am here today in my capacity as special settlement master in 
the agent orange case. I do not represent plaintiffs or defendants. I 
am here to explain my views and how they have been colored by 
the agent orange litigation which, as you know, was settled on the 
eve of trial in May of 1984. Seven chemical companies paid $180 
million, the largest tort settlement award in history, to some 2V^ 
million class members, and I am now in the process — the difficult 
process — of trying to implement that settlement to award the 
money to eligible claimants. 

I have learned two lessons from agent orange. First, the tradi- 
tional tort system is a miserable failure in mass disaster cases. 
Problems of causation, problems of latency of disease, long court- 
room delays, transactional costs, and so forth. One estimate is that 
the chemical companies spent $100 million getting ready for trial 
in the agent orange litigation. And the asbestos litigation, as you 
know, the Rand Corp. estimates that of the billion dollars spent so 
far, $630 million has gone to lawyers and expert witnesses — 63 
cents of every dollar. 

The system has broken down terribly in these mass disaster 
cases. 

The second lesson I have learned from agent orange is that there 
is no one product liability crisis. There are a series of crises, de- 
pending on the nature of the product, the claimant, the company. 
And I believe that one will find both substantive difficulty, and a 
good deal of political difficulty, in trying to fashion one overall 
comprehensive solution to what is really to me a series of crises. 

As H.L. Mencken once said, for every complex problem in society 
there is a simple, comprehensive, single solution — that is wrong. 
And I would caution the committee to avoid trying to fashion one 
overall solution to the product liability crisis. 

What I would propose for the committee's consideration is a vol- 
untary alternative system to tort for those plaintiffs and defend- 
ants who wish to participate. The Dodd-Gorton proposals are, I 
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think, a valuable step in the right direction. But I would go beyond 
those proposals and create a truly voluntary system for both the 
defendant company and the plaintiff claimant who elect to go into 
a new alternative system benefiting from important legislatively 
mandated incentives and disincentives. 

For the company, the defendant, I think there are real advan- 
tages to my proposed approach. It will pick and choose where it 
wants to enter an alternative system. There will be a cap on recov- 
ery along the lines suggested by Dodd-Gorton. It will avoid a good 
deal of the transactional costs. 

If it elects to come into an alternative system, and the plaintiff 
elects not to come into the new system, I suggest that the tort 
system should prohibit any strict liability concept. I believe that 
such a system of election would provide companies with the stabili- 
ty and the predictability that they currently lack. 

From the consumer's perspective, from the plaintiffs perspective, 
I think there are also real advantages to an alternative system. 
First, if the plaintiff is convinced that there has been truly egre- 
gious conduct on the part of the defendant, let the plaintiff opt for 
the traditional tort system, with punitive damages. The plaintiff 
makes the election. 

If he decides to opt in, however, to a new system, I would propose 
absolute liability on the part of the defendant manufacturer. I 
would go even further than Senator Dodd and say that if a plaintiff 
and a defendant mutually elect to go to an alternative system, the 
only issues should be diagnosis of injury and causation. And, even 
as to causation, the defendant company opting in may decide to 
award claims as a far better alternative than staying in the tradi- 
tional tort system. 

Limited transactional costs for the plaintiff, prompt pa3mient to 
the plaintiff. Let us say within 160 days, a check would be sent to 
the plaintiff who opts in and satisfies the prerequisites for recov- 
ery. 

I want to emphasize the argument made about deterrence. If the 
plaintiff consumer is convinced that the defendant company really 
has been negligent or reckless, give that plcdntiff the option of 
staying in the traditional tort system. 

There should also be legislatively prescribed disincentives. No 
strict liability in tort if the plaintiff refuses to elect and the defend- 
ant company does. But punitive damages, if the defendant acts in 
bad faith in terms of this new system, and maybe attorneys' fees 
should be awarded accordingly in such a case of bad faith. 

Finally, Mr. Chairman, let me suggest a philosophic point, if I 
may, based on my experience in the agent orange case. I think it is 
terribly shortsighted for plaintiffs and defendants not to be looking 
for an alternative to the existing tort system. I do not believe that 
the existing system can continue to function much longer without 
extracting a very heavy price on the plaintiff who has to wait for 
recovery, and for the defendant who may end up as Manville did in 
chapter XI. 

I am prepared to work with the committee in any way the com- 
mittee sees nt. I have prepared a more comprehensive statement 
that explains in some detail how my proposal would vary some- 
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what from the Dodd-Gorton proposals. I am pleased to be here and 
thank the committee very much. 

Senator Kasten. We thank you very much. 

[The statement follows:] 

Statement of Kenneth R. Feinberg, Attorney, Special Settlement Master in 
THE Agent Orange Product Liability Litigation 

I am pleased to be here today to testify concerning the subject of product liability 
reform. The issue is, of course, an important one and I can do no more than offer 
additional comments to the detailed record developed by this Committee over the 
past few years. Reasonable people may differ concerning the best way to combat the 
suiging flood of product liidiiility claims; but it seems to me too late in the day to 
maintain that there is no product liability litigation crisis. From my vantage point, 
I see the issue as trying to get a handle on the best way to meet that crisis. 

My testimony today is based primarily on my recent experiences as the Special 
Settlement Master in the Agent Orange Product Liability litigation. This mass tort 
litigation — involving a class of some two and one-half million people, seven defend- 
ant chemical companies and the United States Government — was settled on the eve 
of trial in May of 1984. 

I was appointed by Chief Judge Jack B. Weinstein in April of 1984 to perform 
three distinct tasks: 

1. To facilitate a settlement between the plaintiff class, the defendant chemical 
companies and the United States Government. This phase of my work was largely 
successful. The case between the Vietnam veteran class members and the chemiccd 
companies was settled for $180 million. Unfortunately, the United States Govern- 
ment refused to participate in the settlement. The case against it was subsequently 
dismissed. 

2. To develop a Plan for the distribution of the settlement fimd. In February of 
1985, I submitted to the Court a proposed plan for the distribution of the $180 mil- 
lion settlement fund to eligible members of the plaintiff class. On May 28, 1985, the 
Court, after certain modifications of my submission, approved the Distribution Plan 
and authorized me to implement the Plan. 

3. To implement the Ddstribution Plan. In its recent Opinion, the Court reappoint- 
ed me as Special Master with instructions to implement the court-approved Distri- 
bution Plan. I am currently engaged in securing the necessary persons and institu- 
tions to implement the Pkm so that the settlement fund can be distributed to eligi- 
ble members of the class as soon as all legal appeals have been exhausted. This 
should occur some time early next year. 

My role as Special Master in the agent orange litigation, as well as my ongoing 
involvement with various aspects of the asbestos problem, and my participation as a 
member of the ABA Ad Hoc Committee on Tort Law Reform, have taught me a few 
salient lessons about the subject of product liability reform. 

One conclusion I have drawn, however, transcends all others — that the existing 
tort system simply does not work when it comes to mass tort disasters. 

A second important lesson that I offer to this Committee as a result of my experi- 
ence is that there is no one "product liability crisis" and that it is wishful thinking 
to attempt to articulate one all-encompassing product liability reform solution. In- 
stead, what we confront is a series of situations where the tort system has broken 
down and where our traditional adversarial legal system is no longer equipped to 
offer a just, efficient and effective resolution of disputes. 

Although the nature and degree of the product liability crisis may vary, this Com- 
mittee has well documented the existing problems which confront the traditioncd 
tort system: 

1. Inconclusive evidence of causation. The task of establishing causation is a par- 
ticularly acute problem when it comes to toxic substances. Many diseases caused by 
a toxic material are also caused by other environmental or nonenvironmental fac- 
tors. It is often difficult or impossible to distinguish chemical-related disease from 
the normal background incidence of the s€mie kind of disease, or to determine 
whether the exposure resulted in any adverse health impact at all. 

This poses the fundamental question of whether the traditional tort system is 
equipped to decide cases involving claims of disease allegedly caused by exposure to 
hazfiuxious substances. Is the state-of-the-art sufficient to demonstrate a causal nexus 
between the exposure and the disease; what about intervening or multiple causes; 
which defendant should be deemed the primary offender; what about contributory 
n irence? These and other causation questions raise doubts about the ability of 
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the traditional tort system to resolve damage claims arising out of exposure to haz- 
ardous susbstances. 

2. Long latency periods; developing scientific knowledge of risk. In many cases, 
years or decades elapse between exposure to a toxic material and manifestation of 
disease. Frequently, as exemplified by asbestos, much more is known about risks 
when the medical problems start to arise then when the products or wastes were 
produced and the bulk of exposure took place. To compound this situation, contami^ 
nants can now be detected at increasingly small concentrations. 

3. Multiple plaintiffs and multiple defendants. The product liability crisis may in- 
volve hundreds or sometimes even millions of individuals, each of whom may claim 
harm from products produced by a number of different companies. One of the ironic 
features of the tort problem is that the social utility of a particular product may 
actually increase the danger that pervasive use will result in millions of potential 
tort claims. 

4. Public expectation of compensation for all risks. There is growing public sense 
that companies should provide compensation to the public for as many risks as pos- 
sible. 

5. Enormous, unpredictable liabilities. With a large number of exposed individ- 
uals, rapidly developing scientific knowledge, and varied and changing legal rules of 
liability, companies can be subject to enormous unanticipated risks. Due to the enor- 
mous variation from state-to-state as to what constitutes an unsafe product, and at 
what point firms will be held liable for such products, plus the uneven application 
of such standards from case-to-case, the tort recovery method has become more of a 
crapshoot than an evenhanded compensation system. A relatively few injured 
people get very large awards, while most receive Uttle or nothing. This inconsisten- 
cy is not only inequitable to ii\jured consumers, but detrimental to all society; un- 
certain and unclear application of the law diminishes the incentive of firms to act in 
a prudent manner when manufacturing or selling consumer products. 

The law also places unjust and excessive burdens on manufacturers and product 
sellers. This occurs in states that recognize strict liability in tort. In these states the 
plaintiff must only prove that the product is unreasonably dangerous; if he does, the 
defendant firm is liable for all damages. To hold non-negligent firms that have 
acted in a reasonable manner fully liable — a consequence that may result in bank- 
ruptcy—appears to me to raise serious questions of fairness. 

6. Insurance problems. Companies may have inadequate insurance coverage, or 
may find that insurance companies seek to deny coverage on various technical 
grounds. The result may be massive lawsuits over such coverage. (One massive San 
Francisco litigation involves over 100 attorneys in a $5 billion lawsuit between five 
asbestos manufacturers and more than 65 asbestos insurers). 

7. Very high transaction costs. Because of the multiple parties, intracteble scien- 
tific issues, and massive insurance disputes, expenses of litigation are enormous. 
The Rand Corporation has estimated that of every dollar spent on asbestos claims 
by manufacturers and insurers, ii\jured workers receive only 37 cents. Thus, of the 
over $1 billion in compensation and litigation expenses that has been spent on as- 
bestos claims, fully 630 million dollars have gone to attorneys and others who thrive 
from the present litigation. 

8. Difficulty in obtaining compensation for some ii\juries. Where there is a rela- 
tively small increase in the incidence of disease over a relatively large background 
level, individual claimants may be unable to meet the traditional burden of proof. 
Also, those with relatively minor injuries may be economically unable to obtain the 
legal representetion needed for access to the courts. 

9. High costs, delays, and erratic results. The inefficiencies of the tort system con- 
sume a large share of any award— primarily for legal and expert witness fees and 
expenses— and years may go by before claimants can obtain compensation. Due to 
unpredicteble jury awards, some claimants may be handsomely rewarded, while 
equally meritorious claimants receive little or nothing. More specifically, many 
claimants who warrant compensation are left unprotected by current law. These in- 
clude those ii\jured by unavoidably unsafe products, those injured by unreasonably 
dangerous products in stetes which do not recognize strict liability, and those who 
cannot identify the particular manufacturer of the harm causing product and who 
reside in stetes which do not recognize joint enterprise or market share notions. 

Ultimately, Mr. Chairman, those claimants most at risk are those who will suffer 
future injuries. As I have already emphasized, existing tort litigation often diverts 
both financial resources and attention from business operations whose continuity is 
essential for the pa3rment of these claims. If the present situation continues, and if 
the assets of companies continue to erode, firms may not be in existence to pick up 
the teb for these future claimants. 
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10. Burdens on the court system. Large and complex toxic tort litigation can clog 
the courts and increase the costs of court administration. The magnitude of the 
problem is illustrated by the massive trial in San Francisco to which I have already 
referred. A $210,000 renovation had to be done on a special auditorium merely to 
accommodate all the lawyers and other participants— all of whom are being paid 
with dollars that could be better spent by compensating the victims. 

11. Burden on public sources of compensation. To the extent legitimate claims go 
unpaid due to the delays and inefficiencies of the tort system, or due to eventual 
depletion of corporate assets, ii\jured claimants are forced to turn to public sources 
for care and support 

12. Disincentives for constructive action. In addition to being slow and expensive, 
and choosing the wrong people to compensate and reject, the present compensation 
system has the grave defect of inhibiting socially sound action by the threat of post 
hoc risk assessments having little relation to society's overall needs. Inhibition of 
production of useful vaccines is one recent newsworthy example. 

The real issues are who should pay for some of the larger risks of living in a 
modem industrial-technical society and how much; to whom should payment be 
made; and how distribution of compensation should be made. 

Mr. Chairman, in seeking a solution to the product liability crisis, it is important 
to keep in mind that the nature of the solution depends upon a determination as to 
exactly what is the problem. As already indicated, I do not believe that it is substan- 
tively sound policy — or politically feasible — to try and develop a single all-encom- 
passing solution for the product liability dilemma. The problems surrounding Agent 
Orange, for example, are not ony different from those of trumatic injury, they are 
also different in very important respects from asbestos. True, both suffer from. the 
problem of nm-away transactional costs and unconscionable delays in compensating 
worth victims. The latency of diseases allegedly caused by Agent Orange and asbes- 
tos is also similar in both cases. But the Agent Orange case raises thorny problems 
of causation that are absent in much of the asbestos litigation. 

The asbestos crisis, in turn, is certainly far different in most respects from the 
problems associated with traumatic ii\juries allegedly caused by defective machine 
tools or athletic equipment. 

I believe that the product liability reform effort undertaken by this Conmiittee 
should focus more on procedures for resolving product liability tort disputes than on 
the largely ephemeral search for comprehensive changes in substantive tort law. I 
suggest that this Committee should be focusing on alternative dispute resolution 
mechanisms to the existing tort law, alternatives that will permit all of the par- 
ties — plaintiffs, defendants and the interested public — to deal with the various and 
sundry tort crises as they arise. 

This is why the proposals of Senator Dodd and Senator Gorton are important 
steps in the right direction. Both proposals attempt to create an alternative system 
for resolving product liability disputes outside of the traditional tort system. Both 
proposals need modification. But insofar as Senators Dodd and Gorton shift the 
focus of the debate away from tinkering with the traditional tort system and, in- 
stead, focus on alternatives to that system, they are to be conunended. 

At the same time, both proposals compel the defendant companies to participate 
in an alternative system. In this sense, I believe they both suner from an Achilles 
heel. I suggest, instead, a system which builds on the Dodd and Gorton proposals 
but which IS voluntary for both plaintiff and defendant. Legislatively prescribed in- 
centives (and, more importantly, disincentives) should also be used to encourage liti- 
gant participation in such a new alternative system. 

This issue of voluntary versus mandatory participation is a critical one. I am not 
advocating the concept of purely voluntary market-place participation in an alterna- 
tive system to tort. OBrtain purely voluntary systems may, in fact, be successful; the 
so-called Wellington Group for the resolution of asbestos claims appears to be near- 
ing success. I applaud Wellington and other similar efforts based upon purely pri- 
vate agreements. 

But I do not believe that a purely voluntary system can be successful in resolving 
the various product liability crises. If such private agreements were the answer, 
they would have been implemented already to a far greater extent than has been 
the case. What I urge this Committee to consider is a legislatively created system 
which gives all of the parties important incentives for opting into a new system, 
while creating disincentives for maintaining allegiance to the old, traditional tort 
system. 

The development of a statutorily authorized alternate process for resolving prod- 
uct liability claims — if voluntary — requires this Committee to focus its attention pri- 
] ily on exactly what the incentives and disincentives should be which would 
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result in the parties opting in favor of the new system. The development of such 
incentives and disincentives — of a series of carrots and sticks — will require profound 
changes in substantive tort principles. In this sense, of course, legislatively pre- 
scribed changes in procedure require important changes in substantive tort law as 
well. 

AN ALTERNATIVE PROPOSAL 

A. The proposal I suggest today, in rough outline, would not make the establish- 
ment of an alternative compensation system mandatory. Any manufacturer or prod- 
uct seller or insurer of a manufacturer or product seller could voluntarily choose to 
offer a program that would compensate any claimant, his estate, or guardian, for 
ii\jury resulting from the claimant's use of or exposure to a product. Tlie manufac- 
turer or seller should have the option of making the offer applicable to all its prod- 
ucts, or to just ones that it particularly designates. The firm should also have the 
option of jointly implementing a compensation program with other manufacturers 
or sellers. 

B. Under the plan I am proposing today, a party injured by a plan-backed product 
would have some time from the date of discovery of the ii\jury and its cause to elect 
between filing a claim for compensation or filing a tort action against the firm. 
Once the choice is made, it would be irrevocable. If the party decided to sue, he 
could not later file a claim. If the party decided to file a claim, he must give up his 
tort remedy for that claim against that firm. The election to file a claim would not, 
however, preclude that party from proceeding against other parties for his iiyuries 
in tort. 

C. In order to recover under the claim determination process, the claimant would 
not have to show that the manufacturer or seller was negligent in causing the 
harm, or that its product was unreasonably dangerous or unsafe. Rather, participat- 
ing firms would compensate the claimant for all actual losses resulting from use or 
exposure to that firm's product, unless: (a) the ii\jury was caused by an open and 
obvious danger of the product; (b) the injury was caused by the claimant's alteration 
or modification of the product; (c) the injury was the result of the claimant's volun- 
tary and unreasonable use of a product which the claimant knew was unreasonably 
dangerous; (d) the irgury was caused by conduct of the claimant which was an ex- 
treme departure from accepted standards of care and attention; or (e) with regard to 
a generic product, the manufacturer or seller did not sell the product at the time 
and in the market when claimant's exposure to the product occurred. In other 
words, so long as the harm results from some reasonably foreseeable or anticipated 
use, and is not caused by a danger that is open and obvious, the participating firm 
woiild compensate the claimant for his economic losses only. 

D. If a claimant were irgured by a product manufactured or sold by more than 
one manufacturer or seller, and could not identify the specific manufacturer or 
seller of the product, he could file a claim against any participating firm that sold 
the product at the time and in the market when claimant's exposure to the product 
occurred. That firm, however, could recover its excess portion of compensation 
against any other participating manufacturer or seller of the product in proportion 
to that manufacturer's or seller's market share of the product in the relevant 
market at the relevant time. Where the pa3ring firm desired to collect against a 
companv which is a non-participating manufacturer or seller of the generic product, 
it would have to do so pursuant to common-law principles. Alternatively, the Com- 
mittee might provide a mechanism for apportioning claims at the outset, according 
to market share, so that a firm's liability imder the compensation svstem would not 
exceed any claim for economic ii^jury that might be made bv a plaintiff in court. 

E. A claim would be accompanied by information, supplied by the claimant and 
others, adequate to enable the participating firm to make a reasonable determina- 
tion on whether it must pay all, part, or none of the clcum. If the claim were reject- 
ed, either in whole or in part, the claimant could sue the firm in order to resolve 
the matter. This suit would not be in tort; it would be a suit to determine whether 
or not the claim must be paid, and if so, in what amount. 

Since the purpose of this trial is only to resolve the claim, recovery is similarly 
limited to economic loss, plus, perhaps, attorney's fees not to exceed a certain per- 
centage of the recovery, llie exception to this might be where the court finds bad 
faith on the part of the firm in not honoring the claim; in such a case, the firm 
might be liable to the claimant for punitive damages in an amount equal to the 
actual (economic) recovery. Conversely, if the court were to find that the clcdm is 
without iustification, or if the court's award is less than, for example, 125 percent of 
the firm s offer, the claimant might be compelled to pay the firm's attorney's fees. 
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F. Under this proposal, for an injured party to recover in tort against a firm 
which has established a compensation program, he must prove that either the negli- 
gence, failure to conform to an express warranty, or intentional misoonduct of the 
defendant firm caused t^e harm. That firm's strict products liability wiU be elimi- 
nated If the plaintiff nevertheless does prevail in tort, there will be no lunitati<Hi 
on the type of daniages recoverable; the plaintiff would be eligible for economic as 
well as noneconomic damages. And if he could demonstrate by clear and convincing 
evidence that the harm st:^ered was the result of the firm's reckless disregard for 
the safety of product users or others who might be harmed by the product, fiien the 
firm would also be liable for punitive damages. 

The most salient difference between the Gorton and Dodd proposals and the in- 
stant proposal is that, whereas their approach requires each product manufacturer 
and seller to establish a claims resolution program for each of its products, the in- 
stant proposal makes such action purely voluntary. Rather than invoking a govern- 
mentfd mandate, the suggested plan relies instead upon economic incentives to per- 
suade firms to establish such programs. This not only minimizes the role of govern- 
ment and its regulatory superstructure, but also permits for experimentation in this 
novel approach to dispute resolution, and allows firms — the best judges of which 
products are well suited for this approach— to establish programs only for such 
products. The proposal attempts to sl^e a proper balance, t£jrough the use of in- 
centives and disincentives, so that the claims system is established by firnis and 
used by claimants when this will result in the most mutually beneficial resolution 
of a products liability dispute. For example, if the firm did not set up a plan, and 
was sued in tort, it would not get the advantage of avoiding strict liability, if strict 
liability would apply under current law. 

The greatest incentive for firms to choose compensation programs is that such 
programs will be a giant step towards stability and certainty in products liability 
disputes. Instead of the constant spectre of endless litigation and potentially bank- 
rupting awards, the firm can set up a fund that will quickly compensate legitimate 
claimants for their objectively determined actual damages. In addition, the firm will 
have the assurance that once a claimant chooses to file a claim, he cannot play both 
sides of the fence by later suing in tort if he is unsatisfied with its resolution. If the 
firm acts in good faith in deciding the claim, the most he will be liable for is eco- 
nomic daniages. The firm is also assured that if it makes a fair determination of the 
claim it will not be hurt by the claimant rejecting this decision and going to court, 
because, as aforementioned, if the court finds the claim to be without substantial 
justification, or if the court's award approximates the firm's offer, the claimant 
must pay the firm's attorneys fees. 

Consumers benefit as well under the instant proposal. In addition to the afore- 
mentioned advantages of avoiding the prospect of prolonged litigation, prohibitive 
attorney's fees, and at best uncertain recovery, the plan provides consimiers with an 
easy and simple burden of proof within the claims system. The claimant must only 
show that he was injured by the product in the course of that product's reasonably 
anticipated use, and that the harm was not caused by an open and obvious danger. 
(This is in direct contrast with the Gorton and Dodd Amendments, which propose 
the tests for recovery be the unreasonable dangerousness and the unreasonable un- 
safeness of the product respectively. These complex and difficult standards of proof 
are among the primary problems with current law that such plans were designed to 
eliminate. By retaining them, these Amendments are simply transferring the inher- 
ent problems of strict liability away from the courts and into the claims system.) 

Another incentive for the injured party to choose the claims system under this 
proposal is the assurance of fair treatment. If a claim is not honorod, it will be sub- 
ject to judicial review; and if this acljudication finds the firm to have acted in bad 
faith in rejecting the fiill clcdm, it will be liable for 100 percent punitive damages. 

Consimiers would only lose their strict liability in tort remedy if the firm had set 
up a claims system in which recovery would be sure and simple; and the chance of 
escaping full damages for strict liability would be a great incentive for manufactur- 
ers and sellers to set up compensation programs. The plan would be acceptable, 
workable, and mutually beneficial, while still maintaining the distinctive element of 
voluntariness. 

Finally, the public as a whole benefits by having a voluntary, rather than a man- 
datory, claims system. If a product manufacturer or seller recognizes that a product 
is ill suited for this system in that it would make its price prohibitive, the firm 
should not be forced to establish a plan for that product. Such a consequence as the 
discontinuation of a product shoula be the result of market forces, and not govern- 
mentally mandated programs. 
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Mr. Chairman, I hope that my testimony proves useful to this Committee on fur- 
thering its review of the various product liability reform proposals. However we pro- 
ceed, it seems to me that substantial changes in procedure and substances are desir- 
able in combatting the product liability crisis. A voluntary system developed as an 
alternative to existing tort has the flexibility of being limited to very special fact 
patterns. There is no reason why we cannot substantially improve the way the law 
beneflts those who suffer from man-made injuries. Obviously, nothing that I say 
today should be viewed as etched in stone. My goal in testifying is to offer specific 
ideas and recommendations for discussion and further thought, to avoid generalities 
and provide speciflc suggestions for resolving the unacceptable existing system of 
product liability law. 

I offer my ongoing help and assistance to this Committee and will be glad to work 
with you, the members and stfdT in any way you deem advisable. 

Senator Kasten. Our next witness is Mr. Michael Goldberg, an 
attorney with Greene, O'Reilly, Broillet, Paul, Simon, McMUlan, 
Wheeler & Rosenberg, Washington, DC. 

Mr. Geldberg. 

Mr. Goldberg. Thank you, Mr. Chairman. It is a pleasure to be 
here and I appreciate this opportunity. 

My friend Feinberg always manages to get twice as much into 
his 5 minutes as I do. 

I should at the outset state that I represent only our law firm. I 
represent no association of trial lawyers. We are trial lawyers. We 
do represent plaintiffs in personal injury and product liability liti- 
gation. 

I am testifying because over a period of 9 years while on the con- 
gressional staff— and these hearing rooms now appear more awe- 
some from the witness' perspective than from the stafT perspec- 
tive — I have had some considerable opportunity to study the work- 
ers' compensation system. And I think this committee, in doing its 
commendable job of evaluating the proposals of Senators Dodd and 
Gorton with respect to the alternative compensation schemes, 
might benefit from looking at how the workers' compensation 
system has dealt with some similar questions. 

The questions are similar, but there is an important difference 
between the critical question in workers' compensation and the 
critical question in product liability. The critical question in work- 
ers' compensation is. Did the injury of the claimant arise out of 
and in the course of emplojmient? Is it an emplojmient-related 
injury? 

The critical question in the Dodd and the Gorton proposals is: 
What caused the injury? Now, these are very different questions. 
Let me give you an example. It is the same example I gave in my 
written statement. 

Smith is employed by X company as a delivery person. In the 
scope of his emplojmient, one afternoon while malung a delivery to 
X's customer. Smith while driving X company's Ford van becomes 
involved in an automobile accident and is seriously injured. Smith 
files a workers' compensation claim. No problem. X's compensation 
carrier is probably going to fall all over itself to pay that claim and 
settle that up real fast. 

Same set of circumstances. Smith files a claim for compensation 
under the Dodd or under the Gorton proposal. What is going to 
happen? My sense is that Ford is not going to fall all over itself to 
pay that claim within 60 days or 75 days based on what we knc 
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about Smith's claim. In fact, Ford is not going to pay that claim 
imtil a court of last resort orders it to pay that claim. 

The reason is, there is just not enough here to establish Ford's 
liability under a product liability sytem, under any mechanism, be- 
cause questions which do not even have to be asked and, hence, do 
not have to even slow down the determination of the essential 
question in workers' compensation must be asked here: Those 
nasty little questions such as: Was Smith negligent when he drove 
the van? Was the accident Smith's fault? Was it the fault of some- 
one else? Were the van's brakes defective? Was it a construction 
defect? Was it a design defect? Was the road wet? Why was the 
road wet? 

None of those questions need to be asked in workers' comp. They 
all have to be asked in resolving a product liability claim, because 
otherwise you cannot answer the essential question present in both 
the Dodd and in the Gorton schemes, and that is, ''Was the product 
unsafe? Was the product a proximate cause of the harm?" 

So I think if the committee is going to borrow from workers' 
compensation mechanisms for resolving these claims, it must look 
at how workers' compensation mechanisms have dealt with those 
questions. Occupational disease is probably the only situation in 
workers' compensation where the causation issue is present. An oc- 
cupation disease claimant must generally prove more than that the 
disease was work-related. An occupational disease claimant must 
generally prove what actually caused his illness. The reasons for 
this are set out in my statement. 

And, when the workers' compensation system confronts occupa- 
tional disease claims, it does a terrible job. Pajmient is very slow. 
Nearly 65 percent of the claims are contested by employers. Most 
of those contests nearly 75 percent, are on the basis of the causa- 
tion issue. The time involved in litigating — and I use that word ad- 
visedly — litigating these claims is extremely long. The claims are 
very litigious. They are not readily resolved. And the causation 
question is the reason why they are not readily resolved. 

Let me skip quickly to another problem where these schemes 
borrow from workers' compensation, and which I find very trouble- 
some, and that is using wage loss as the measure of damage. 

One has to ask why we are doing this or why the committee 
would be doing this. If we are considering these compensation 
schemes only to provide a ready means for quickly compensating 
people who suffer wage loss as a result of injuries due to dangerous 
products, Jim Mack's kind of situation, we already have a system 
in place which does that, or which purports to do that — workers 
comp. 

On the other hand, if the compensation alternatives are intended 
to have a broader application we have an inherent discriminatory 
problem with using wage loss as the measure of damage. An infant 
can be a product liability victim. No wage loss. A retired person 
can be a product liability victim. No wage loss. Even an employed 
woman who is a Dalkon Shield victim, though she is rendered ster- 
ile, and suffers grave pain, may not suffer a day's worth of wage 
loss. Wage loss is not the measure of damage which is appropriate 
in a products case, and this is an unseemly borrowing from the 
workers' compensation system. 
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Let me conclude briefly because my yellow light is on. I think 
that it is commendable that Senator Dodd and Senator Gorton 
have proposed alternatives, and I think it is commendable that this 
committee is seriously studying them. I think it should continue to 
seriously study them. There may very well be a way of easing some 
of the burdens of litigation on the parties. There may very well be 
an automatic system which can be applied in some kinds of situa- 
tions, and the committee should continue to search for it. 

I think, however, reliance on workers' compensation as the proto- 
tjrpe is probably misplaced. 

Thank you, Mr. Chairman. 

[The statement follows:] 

SrATEBfENT OF MiCHAEL J. GOLDBERG, ATTORNEY 

I appreciate this opportunity to testify at these hearings, at which the Subcommit- 
tee begins its examination of the proposals of Senator Dodd and of Senator Gorton 
to establish compensation schemes as alternatives to traditional tort litigation for 
the benefit of certain persons ii\jured as a result of dangerous or defective products, 
who may, for one reason or another, believe that the traditional tort remedies or 
the traditional litigation process is an unsuitable recourse. There may be a need for 
such a compensation scheme. There certainly is a need for the Subcommittee to ex- 
plore the suitability and viability of these proposals. 

I think the Subcommittee is to be commended for embarking on this course. It 
will be an arduous one, for the problems are both complex and manifold. I regret, 
however, that I can find little that is commendable in either the Dodd or the Gorton 
compensation-program proposals in their current form. I think that some consider- 
able work will have to be done before either of these proposals will be a suitable 
alternative to tort litigation in protecting the rights of products users and consum- 
ers, or in compensating those who are irgured or killed as a result of dangerous or 
defective products. 

Both the Dodd and the Gorton proposals appear to be patterned on workers' com- 
pensation programs. Accordingly, I believe that if this Subcommittee studies how 
workers' compensation has functioned in this country, the weaknesses and the de- 
fects of both the Dodd and Gorton proposals will become clear. 

It is in that light that I hope I might be helpful to the Subcommittee. While on 
the staff of the Senate Labor and Human Resources Committee (1976-1981), and on 
the staff of the House Education and Labor Committee (1981-1984), I have had the 
opportunity to study extensivelv the operation of the workers' compensation system 
in the United States. That study makes me less than sanguine about the workabil- 
ity and the fairness of the Dodd and Gorton compensation proposals. 

First of all, the very premise of the Dodd and Gorton proposals— that a victim will 
simply file a claim and the product manufacturer will accept it and pay it— is an 
outrageously hopeful and optimistic one. The instinctive reaction of a manufacturer, 
and more significantly, of its insurance carrier, would be to deny liability unless the 
evidence of its responsibility is overwhelming. 

The workers' compensation type of mechanism by which these claims would be 
processed, and by which the determination of liability would be made, is simply not 
capable of resolving the issues which would be presented in product liability claims. 
In practice, this mechanism has only rarely even been called upon to resolve these 
issues. While workers' compensation is a ''no fault" liability system, and both the 
Dodd and Gorton proposals are styled as ''no fault" liability systems, it is here that 
the similarity ends. Because, while both Dodd and Gorton are purportedly "no 
fault" systems, an essential element of liability in those systems is proximate 
cause — that is, a manufacturer's liability is based on a finding that the manufactur- 
er's product caused the plaintiffs (or claimant's, if you will) injury. There is no 
proximate cause issue in workers' compensation. In workers' compensation, the em- 
ployer's liability is premised on whether the claimant's iryury was emplo5rment-re- 
lated — that is, whether the injury "arises out of and in the course of emplo5rment." 
Once that question is answered, the question of what actually caused the injury is 
irrelevant. Under the Dodd and Gorton proposals, the question of what caused the 
ii\jury is the question. 

Let me give an example. Smith is employed by X Company as a delivery man. 
During his normal working hours, while on his way to make a delivery to X's cus- 
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tomer, Smith, driving X Company's Ford Van, gets involved in an automobile acci- 
dent and suffers serious injury. Smith files a workers' compensation claim. It's 
straightforward. Was Smith involved in the scope of his employment when he suf- 
fered his ii^uries? Of course he was. The claim wiU undoid>tedly be paid. (There 
might be some quibble about the extent of Smith's ii^uries — how much he should be 
paid— but there would be little dispute about the work-relatedness of Smith's inju- 
ries.) This case should pfesent little dif^culty for a non-a4Judicative determination 
of the essential question — work-relatedness. It presents little dif^culty because ques- 
tions such as "was Smith wearing a seat belt?", was it the other driver's fault?", 
was it Smith's fault?", "were the brakes or steering mechanism in the van defec- 
tive?", "was that a construction defect or a design defect?", simply do not have to be 
addressed in resolving Smith's workers' compensation claim. 

Now, suppose Smith presented a claim to Ford under either the Dodd or Gorton 
proposal. Same fact situation, but it is not longer a cut-and-dried case. To prevail in 
this claim. Smith must demonstrate much more. All of those questions I just men- 
tioned wiU have to be dealt with. Smith must demonstrate what caused his injuiy — 
specifically, that the Ford Van was the proximate cause of his injuries. This is a 
much more dif^cult question. The hypothetical situation I have presented, a 
straightforward one for workers' compensation, would, it seems to me, ultimately 
have to be litigated in the Gorton or Dodd schemes. 

Same facts, different problems. And this underscores why the Subcommittee 
cannot just blandly assume that these types of determinations, often readily made 
in workers' compensation, wiU be so readily made under the Dodd or Gorton "no 
fault" compensation schemes. This is because workers' compensation generally 
doesn't have to deal with the hard question — what caused the ii^ury. Workers' com- 
pensation deals most often only with a relatively easier question — was the injury 
related to the employment. To the extent that workers' compensation works (and 
there are many who would argue that it isn't working), it can still offer little com- 
fort to the Subcommittee in its evaluation of the Gorton and Dodd proposals. 

Indeed, there is one area of workers' compensation which I believe demonstrates 
that Gorton and Dodd will not work— the one group of claims where the workers' 
compensation system is called upon to answer the question of what caused the 
ii^'ury rather than whether the ii^ury is employment-related: occupational disease 
claims. And with respect to occupational disease claims, the workers' compensation 
S3rstem has failed, miserably. (Occupational disease cases require a showing of causa- 
tion as a practical matter because disease onset rarely follows a traumatic occur- 
rence which can be readily traced to the work place, and because of the long latency 
period often associated with diseases. In addition, many state laws preclude workers' 
compensation recovery if the disease is an "ordinary disease of life." Thus, to dem- 
onstrate work-relatedtness, an occupational disease claimant often must show the 
cause of the disease.) 

A 1980 study by the U.S. Department of Labor, analyzing data of closed workers' 
compensation claims, shows that of accident workers' compensation claims which 
were ultimately paid (where the causation question is generally not an issue) less 
than 10 percent were contested by the employer; while of the disease workers' com- 
pensation cases which were ultimately paid (where the causation question is often 
an issue) nearly 63 percent were contested. Of the accident cases that were contest- 
ed, only about one in five were contested on the issue of causation (workrelated- 
ness), while for the contested disease cases, nearly three out of every four were con- 
tested on the causation issue. (Source, "An Interim Report to Congress on Occupa- 
tion Diseases", U.S. Dept. of Labor, June, 1980, pp. 69-70.) What this indicates is 
that when presented with the tough causation issue, the workers' compensation 
system simply breaks down. Claims are not perfunctorily handled. The issues are 
most often litigated. 

What these data suggest is that the closer the question comes to pure causation, 
the more necessary it is to resort to an a4judicative mechanism for an orderly pres- 
entation of the evidence necessary for the making of the essential determinations of 
liability. Reconsider the example of Smith and the Ford van. Evidence necessary to 
establish work-relatedness is relatively straightforward and readily available to both 
parties — personnel files, time cards, an uncomplicated statement by the ii^ured 
worker, co-emplovee or supervisor. Tlie dossier is assembled. The employer or carri- 
er can make a decision. It is done. But when the crucial question moves beyond 
work-relatedness to what actually caused the ii^jury— the evidence becomes much 
more complicated. Now we are talking about expert's reports, analysis of metal fa- 
. evidence about the victim's own conduct, statements from eye-witnesses; all of 
will provide need for counter analysis of metal fatigue, counter reports from 
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counter experts — a case which is clearly not heading for a non-adjudicative determi- 
nation of Imbility. 

What is clear is that most of the claims filed in the Grorton or Dodd mechanisms 
wiU ultimately be litigated. It is folly to be designing this system for the few cases 
where causation is straightforward. And unnecessary, too. Cases where causation is 
straightforward present no problem in the present tort system. They settle right 
out, with a minimal expenditure of attorneys' fees and of judicial resources. 

And so, it must be anticipated that many, perhaps most, of the claims submitted 
to the Gorton or Dodd proposal will be contested and litigated. And this will result 
in some considerable delay— and in considerable cost to the parties. 

Again, the Subcommittee should be guided by the experience in workers' compen- 
sation. Barth and Hunt in their seminal work on occupational disease compensation 
(''Workers Compensation and Work-Related Illnesses and Diseases", MIT Press, 
Cambridge, 1980) anal3rzed the results of the 1975 Workers' (>)mpensation Closed 
Claim Survey. In comparing the total time necessary to resolve and close claims 
(and recognizing that the majority of disease claims — the ones presenting the causa- 
tion question— are contested), the following emerges: 

The mean number of days from the be^nning of lost time to closing of the case: 

Accident cases — 233 days; disease cases — 404 days (table 5.21). 

The mean number of days from notification of the insurer to issuance of first ben- 
efit payment: 

Accident cases— 43.2 days; disease cases — 255.6 days (table 5.23). 

(To put these figures in perspective, it must be noted that because of the sampling 
techniques used, the closed claim survey consists almost entirely of cases which 
were paid — only about two percent of the claims in the survey were not paid. Inclu- 
sion of cases which were ultimately denied would undoubtedly result in even longer 
time spans.) 

These data demonstrate that where the causation question is complicated, there 
will be considerable time-consuming litigation to resolve claims in the Dodd or 
Gorton systems. More distressing — even in straightforwcu'd, uncomplicated, non-con- 
tested cases — the time frames within which the claim must be paid contemplated b^ 
these proposals (60 days in the Gorton proposal, 75 days in the Dodd), are unrealisti- 
cally hopeful. Even in straightforward, uncomplicat^ cases, it will be difficult to 
gather in all the medical expense reports within such a short period. Where injuries 
are serious, it will take longer for the victim to reach maximum medical improve- 
ment, and until the victim has reached maximum medical improvement, his or her 
potential wage loss— the measure of damage under both the Dodd and Gorton 
schemes — cannot be determined. 

This latter leads to the next area in which I believe the Dodd and Gorton propos- 
als mistakenly borrow from workers' compensation concepts— the use of wage loss 
as the measure of damage. These provisions of both the Gorton and Dodd proposals 
reflect an incomplete understanding of workers' compensation. The measure of dam- 
ages in workers compensation is not "wage loss" but is actually the loss of wage- 
ecu-ning capacity. The difference between pre-disability earnings and post-disability 
earnings (the wage loss) is simply a shorthand device for projecting the lost wage- 
earning capacity. 

Even this device has broken down in workers' compensation in the increasing 
number of occupational disease and cumulative trauma cases where the disability, 
even though clearly work-related, first manifested itself after the worker retired, m 
such circumstances, there is a "loss of wage-earning capacity," but there is no 
"wage loss" to serve as a handy measure. And, the inability to fix on a shorthand 
measurement of compensation benefits has made these extremely troublesome 
cases, difficult, time-consuming, and expensive to resolve. 

But, at least, with respect to workers' compensation cases, "lost wage earning ca- 
pacity" is a somewhat rational concept for measuring damages since, by definition, 
all workers' compensation claimants are wage earners. That is not the situation in 
products cases, however. Some victims will be unemployed, some will be retired, 
some will be minors. For these victims, keying compensation to lost wages makes no 
sense at all. A couple of examples will sufSce. 

A husband and wife are in an automobile with defective brakes which are the 
cause of a single-car accident which leaves them both as quadraplegics. The hus- 
band, age 30, is employed outside the home and earns $100,000 a year. The wife, age 
30, is not employed outside the home, and earns no wage. Under these proposals, 
both would receive medical expenses and maintenance costs. The husband would 
also receive about $3.5 million in lost-wage compensation. The wife, with the same 
injuries, from the same accident, resulting from the same defective product, would 
receive no additional compensation. 
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The mme incomkitent remit would apghr if, iaatead of the wifie, the other peraon 
in the car wm their eightryear old dnld, or a retired parent 

Indeed, even where the product ▼ictiin ia employed, meaaaring d amag ea in terma 
(A wagi6 \om may make no senae. A Dalkon Shield victim niaj suffer aeveie pem, 
she may ultimately become sterile and aa a result suffer couaideraMe emotional dis- 
tress—and yet, she may never mias a day of work. Under either the Dodd or Gorton 
proposals, she would receive no wage-loss benefits, on^ her mfdiral e ipen aes; and 
under both proposals, if her own health insurance penl her medical expcnaea, the 
product manufacturer would pay nothing at alL 

As can be seen, using wage loss as the measure of damagea in products cases leada 
to unfair and inconsistent results, and msy, in fact, make the entire sdieme Consti- 
tutionally suspect. The Constitutional justification for w o r k er s ' com p ensation is that 
both the emplover and employee gave up valuaMe legal rights and defenses for 
something c^ value, and for a ratioi^ system. 

*** * * it perhaps may be doubted whether the State could abolish aU ri^ts of 
action on the one hand, or all defenses on the other, without setting up something 
adequate in their stead. No such question is here presented, and we intimate no 
opinion upon it. The statute under consideration sets aside one body of rules ooly to 
establish another system in its place. If the employee is no longer able to recover as 
much as before in case of being injured through the employer's negligence, he is 
entitled to moderate compensation in all cases of injury, and has a certain and 
speedv remedy without the difficulty and expense of establishing negligence or prov- 
ing the amount of the damages * * *. On the other hand, if the employer is left 
without defense respecting the question of fault, he at the same time is assured that 
the recovery is limited, and that it goes directly to the relief of the designated bene- 
ficiary.'' New York Central R.R. Co. v. White, 243 U.S. 188, 201 (1917). 

"It is enough to say that the Act approaches the problem of cost spreading ration- 
ally: whether a broader cost-spreading scheme would have been wiser or more prac- 
tical under the circumstances is not a question of Constitutional dimension." tlsery 
v. Turner Elkhom Mining Co., 428 U.S., 1, 19 (1976). 

It would seem clear t^n that if a compensation program such as that proposed 
bv either Senator Dodd or Senator Gorton is to be adopted, it wiU be necessary for 
tne Subcommittee to fix upon some fair and adequate, and rational, measure of 
damages in products cases. I believe that wage loss will simply not suffice in this 
regard. 

Both the Dodd and Gorton proposals suffer as well from what they fail to 
"borrow'' from workers' compensation: the lack of a supervising agency. The Feder- 
al workers' compensation pro-ams, and most states as well, provide workers' com- 
pensation agencies to supervise and regulate the operation of the system. These 
agencies establish the ffround rules and oversee the pa3rment of claims. There is no 
such mechanism in eitner the Dodd or Gorton proposal. As a result, any disagree- 
ment as to payment, any quibble about late or lost checks, anv administrative prob- 
lem which occurs— even after a claim has been accepted by the manufacturer— can 
only be resolved through the expensive and time-consuming cu-bitration or judicial 
processes provided in those proposals. I believe that it is a serious mistake to clog up 
your adjuaicative mechanism with this kind of problem. It is far better to have some 
sort of supervising affency to deal with these kinds of problems. 

In this regard, I nnd the Dodd proposal particularly troubling. Sections 205 and 
206, when read together, would seem to suggest that a manufacturer is liable for 
economic harm incurred to date, and that a victim may submit a claim for fiirther 
economic harm as it is incurred. If this means that in a case of continuing disability 
with continuing wage loss, the victim must return to the system every week or 
every month that he is still unable to work for further compensation, then this 
system is in for a lot of trouble. If that is the case, then the Doad system looks a lot 
like the "wage loss" workers' compensation system which has been operating in 
Florida for the past several years. The Subcommittee should look at what has nap- 
pended in Florida. It will bHB sobering. First of all, the number of abjudications nec- 
essary multiplies exponentially. Every time a claim for continuing wage loss com- 
pensation is filed, a new and separate determination is necessary; is me claimant 
still unemployed? is he or she capable of working? what would he or she earn if he 
or she did work? Each continuing wage loss case becomes ten, or twenty, or more. 

In addition^ the Subcommittee cannot be unmindful of the manifold opportunities 
this presents for continuing harassment of the claimant. Since the only means of 
resolving t) ites is the expensive arbitration process provided, half the cost 

of which n*. we ifOme by the victim, it won't be long before the victim simply 
knucklee i in and accepts a settlement The lack of an agency to supervise this 
process n i this a real and frightening possibility. 
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If either of the compensation programs is to be an altenative to tort litigation, as 
they are purported to be, then the victim must have an informed choice. To make 
an mformed choice, the victim must be able to rely on counsel— yet neither proposal 
makes adequate provision for counsel at the critical stage of the proceeding, when 
the victim must elect his choice of remedy — an irrevocable election. 

Indeed, the Dodd proposal makes no provision for compensation of the victim's 
attorney imtil the claimant has elected the compensation system, his claim has been 
denied, and tibe claimant decides to sue the manufacturer pursuant to section 204(b). 
The victim must even rely on the manufacturer to inform him of his right to sue in 
these circumstances. 

Finally, while not directly related to workers' compensation experience, I would 
be remiss if I did not mention my concern about the extremely low level of pa3nnent 
contemplated by these proposals, especially the Dodd proposal. Section 205 provides, 
essentially, that the manufacturer shall pay only for economic harm which is not 
paid or payMe from any other source for the same ii^ury. This includes govern- 
ment programs. The effect of this is to make the manufacturer of the dangerous or 
defective product which was proximate cause of the harm, absolutely the payer of 
last resort. Let's take a look at who would pay first: 

The victim's own health insurance plan (such as Blue Cross) would pay medical 
and rehabilitative expenses first, even if the victim paid for the health insurance 
himself; 

Workers' compensation, paid for by the employer, would pay medical expenses 
and wage loss furst, if the ii^ury occurred as a result of employment. Even if the 
victim didn't apply for workers' compensation, the amount he would have received 
if he had applied is deducted from what a manufacturer must pay; 

If the victun dies as a result of the defective product, his or her own life insurance 
pa3rs first, and the manufacturer need only pay if the wage loss exceeds the life in- 
surance proceeds; 

If the victim had bought his or her own income-protection insurance, that insur- 
ance pays first, and the manufacturer need only pay for wage loss, if any, which 
exceeds that insurance; 

If the victim is eligible for state disability pa3rments, or for Social Security Dis- 
ability or Medicare, the taxpayers pay first, and the manufacturer of the detective 
product only picks up pa3rment where the taxpayer leaves off; and 

If, as wiU often be the case in automobile cases, the ii^ury was the result of both 
a defective product and the other driver's negligence, if the victim sues the other 
driver and recovers, that negligence recovery will all but wipe out the liability of 
the manufacturer. 

This transfer of the cost of dangerous and defective products to employers to the 
taxpayers or even to the victims themselves, is simply unsound social policy. It re- 
duces the potential liability of a product manufacturer to a small, managesJble and 
easily prpjectible amount. One fears that this, in turn, will lead to C3mic£d cost anal- 
ysis determination in product design and marketing, which will result in continual 
marketing of known dangerous products, because the small potential liability makes 
doing so ^cost^fTective." In this regard, too, the regularization of and predictability 
of costs in workers' compensation, together with the insurance and risk-spreading 
mechanism, have led most observers to conclude that the worker' compensation li- 
ability has little bearing on improving work-place safety conditions. The Subcommit- 
tee should understand this before it discards the effect which product liability (es- 
sentially, the effect of the market place) can have on encouraging product safety. 

Both these proposals break new ground in the area of product liability. No respon- 
sible legislator would contemplate enacting them into law without a complete un- 
derstanding of their workability. It is to promote this kind of inquiry that tney were 
Proposed, and I commend Senators Dodd and Gorton for proposing them, and the 
ubcommittee for imdertaking this study of their compensation proposals. 

Workers' compensation provides, I believe, the closest pcu'allel to the kind of 
mechanisms Senators Dodd and Gorton have proposed. And the workers' compensa- 
tion ei^rience can be a great aid to the Subcommittee in evaluating these propos- 
als, in identifying their flaws, and hopefully, in dealing with those flaws. 

Senator Kasten. Thank you for your testimony and I appreciate 
the fact that although we disagree in part, that you agree that we 
ought to continue to work in terms of trying to resolve this very 
complicated set of issues. 

I just want to ask Mr. Feinberg to respond to the point about the 
alternative claims systems not being capable of resolving the causa- 
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tion questions presented by product liability claims, suggesting that 
most claims are going to ultimately be litigated anyway. 

What is your response to that basic argument? 

Mr. Feinberg. Two responses. I think Senator Dodd made that 
point as well, suggesting that his proposal might not work in areas 
involving difficult causation issues. 

The first response is, as you know. Senator, that even in cases 
where the chemical industry or the oil industry or any number of 
industries are convinced that causation is absent, there are costly 
inefficient down sides to continuing the existing tort litigation. 
Transactional costs alone in the agent orange case approximated, I 
am told, over $100 million — before the trial even conmienced. 

I suggest that in a number of cases, rather than go into the crap 
shoot that is the existing tort system, the defendant might opt into 
an alternative system where, if it was purely voluntary, it could de- 
lineate the nature of the product and the nature of the claim for 
which it would be willing to pay some award just to get out from 
under traditional tort exposure. That is my first answer. 

Second, I think that in most other cases, causation is not the key 
issue. Mr. Mack and some other witnesses have testified that there 
are a number of product liability crises, and one should not reject 
the Dodd-Gorton approach, or some of the ideas that I have sug- 
gested today, on the theory that causation is the big hangup. It 
may be for the mass disaster cases — such as agent orange. But as- 
bestos is not really a causation problem, and there are any number 
of other traumatic injuries where causation is not the issue. The 
only real issue is fault. And if you do away with proof of that re- 
quirement, in return for a cap on recovery and prompt payment, I 
suggest to you that, if you make the new system voluntary on both 
sides, you may just find people knocking on the door to opt in to 
that system. 

Senator Kasten. Senator Danforth. 

The Chairman. No thank you, Mr. Chairman. Very good testimo- 
ny. 

Senator Kasten. Obviously these are complicated issues. We look 
forward to working with both of you as resource people as we 
struggle through the next section of trying to work on this compro- 
mise. 

I would like to thank you both very much. 

Our next panel is Mr. Sevier, Mr. Marvin, and Mr. Mullen. 

We are looking for Mr. Marvin. I see the sign. Oh, there we go. 

The committee will come to order. The first statement in this 
panel will be given by Mr. Ernest Sevier who is the past chairman 
of the section of tort and insurance practice of the American Bar 
Association. 

Mr. Sevier. 
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STATEMENTS OF ERNEST Y. SEVIER, PAST CHAIRMAN, SECTION 
OF TORT AND INSURANCE PRACTICE, AMERICAN BAR ASSOCIA- 
TION; RAYMOND MARVIN, EXECUTIVE DIRECTOR AND GENER- 
AL COUNSEL, NATIONAL ASSOCIATION OF ATTORNEYS GENER- 
AL; AND MICHAEL J. MULLEN, COUNSEL ON BEHALF OF THE 
PRODUCT LIABILITY ALLIANCE 

Mr. Sevier. Mr. Qiairman and members of the subcommittee, 
thank you on behalf of the American Bar Association for allowing 
me to present this testimony. I appear today at the request of 
American Bar Association president John C. Shepherd to transmit 
our views on victim compenstion for product liability injuries. 

In February 1983, the ABA's House of Delegates, our elected leg- 
islative body, provided the following resolution: 

Be it resolved, That the American Bar Association opposes enactment of broad 
Federal legislation that would codify the tort laws of the 50 States as they relate to 
product liability and opposes legislation such as S. 2631 (the predecessor of S. 100) 
reported by the Senate Commerce, Science and Transportation Committee in the 
d7th Congress, that would attempt to do so. 

Further resolved, That the American Bar Association supports Federal legislation 
which addresses the issues of viability and damages with respect to claims or dam- 
ages against manufacturers by those who contract an occupational disease (such as 
asbestosis) when: (a) there is a long latency period between expnosure to the product 
and manifestations of the disease; (b) the number of such claims and liability for 
such damages in fact threaten the solvency of a significant number of manufactur- 
ers engaged in interstate commerce; and (c) the number of such claims have become 
clearly excessive burdens upon the State and Federal judicial systems. 

Further resolved. That the American Bar Association supports enactment of Fed- 
eral legislation allocating product liability risk between the Federal Grovemment 
and its contractors in providing in certain instances indemnity against those risks. 

Thus, the ABA strongly opposes broad Federal legislation pre- 
empting State law in the area of products liability. However, we 
support narrowly drawn Federal legislation on victim compensa- 
tion which addresses the issues of liability and damages with re- 
spect to claims arising out of occupational diseases — such as asbes- 
tosis — with long latency periods, in cases where the number of such 
claims €Uid the liability for such damages threatens the solvency of 
a significant number of manufacturers engaged in interstate com- 
merce, €Uid the number of such claims have been excessive burdens 
on the judicial S3rstem. 

We support this limited Federal intervention because we believe 
the current social phenomena presented by certain latent occupa- 
tional disease — such as asbestosis — has presented a catastrophic 
problem on a national scale for asbestos workers and for the asbes- 
tos industry. The problem involved in providing adequate compen- 
sation to persons injured by certain latent occupational diseases 
€Uid in resolving questions of liability for such disieases is a unique 
problem of such magnitude that it warrants attention at the Feder- 
al level. 

We urge you therefore to turn your attention away from the 
broad Federal preemptive product liability proposals and, instead, 
focus on legislation which seeks to remedy the complex problems 
resulting from asbestosis and diseases, the magnitude of which is 
not known for an extended period of time. At the time the ABA 
adopted its resolution on victim compensation, as well as now, no 
need was demonstrated to cause the ABA to call for a broader com- 
pensation proposal than is called for in the resolution. Because the 
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:ata&msttiv^ OTinnppfwation prnwrnoaes of Senatois Dddd and Gorton 
wet^f^ jmiL receadj KiBered^ we Bt ^ie ABA b^ for- 

tbsr. We, honmever^ see do need to enact the pioi M ^atei of Senators 
GortfOD dod Dddd that premde for a broader Federal pt i ' ^ injiliffn of 
State prcMfaaet HabOity lawsu 

Thm m a great need for Federal attention to the m^ent nation- 
al prdbiem resahiog from afhesroKiB and certain other latent ooca- 
|Ki£k«al dtteaaeg To enact legislation to h^ solve this proUem 
wioiild be OdoimendaMe. As we have tertified in great detafl before, 
however, to enact broad Federal products Habilitj legidation woold 
be an unwise intnuion of massive p roport i ons on the kmgBtanding 
attthority of States to proimilgate court laws aooording to their in- 
dividnal sodal and econo mi c need. 

Our judidal system has readied its unpaiallded position of jus- 
tice among the legal syst^ns of the worid by adherence to the evo- 
lutionary rules of common law devrioped by the State courts and 
supitonented by State legislation. We r espec tfo lly urge the 
WMdom of the rules not be undermined, but instead be maintained 
by oppontion to broad Federal preemptive legidatkxi in the prod- 
ucts liability fidd. 

The ABA is not opposed to tort rrforaL On the ocmtraiy, it has 
commiarioned a just<ompIeted, in-depth study ai the present 
system and proposed changes. The voluminous report has hem the 
subject of a recently completed sjrmposium in Lezingttm, KT, at- 
tended by a broad section ai the bar, representing all focets of the 
affected fields of industry, consumers, et cetera. 

The bottom line result of this sjonposium ai all this broad section 
of people including tort rrformers and advocates of the position 
stated bv tins committee, the bottom line was that the tort reforms 
definitely should be studied and should be promulgated, but within 
the present framework of State laws €uid State legislative law. 
Thank you. 

Senator Hasten. Our next witness is Mr. Raymond Marvin, the 
executive director and general counsel of the National Association 
of Attorneys General, 

Mr. Biarvin. 

Mr. Marvin. Mr. Chairman and members of the subcommittee, I 
appreciate this opportunity to appear before you today to provide 
testimony on behialf of the National Afi»ociation of Attome3rs Gen- 
eral concerning these amendments to S. 100. 

My name is Ray Biarvin. I am the executive director and general 
counsel of the National Association of Attome3rs General. I am par- 
ticularly pleased to be here today because one of the sponsors of 
one of the amendments under review is Senator Slade Grorton, a 
distinguished former Attorney General of the State of Washington, 
and, in fact, the former president of our association. And, of course, 
the chairman of the committee. Senator Danforth, is also a distin- 
guished former member of this association. 

I want to preface my remarks by promising you that I will not 
mention the words "Illinois Brick." This is just product liability. 

There are problems, there are no doubt problems. The Attorneys 
General of tne States are perfectly aware of the fact that there is 
'^'^ntroversy concerning insurance costs, concerning the timeliness 
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of the awards. There are problems of transaction costs. And it is 
entirely appropriate that this body concentrate on such matters. 

The association in June 1984 passed a resolution opposing S. 
lOO's immediate predecessor, S. 44. The Attorneys General were 
deeply concerned over that bill's unprecedented preemption of 
State tort law. That bill raised in our minds very important and 
fundamental questions of Federalism. The principles of Federalism, 
we strongly believe, require that States maintain their traditional 
reponsibility to enforce tort laws to protect their citizens against 
injuries €uid compensate victims injured by defective products. 

S. 100 treads heavily on these legitimate and traditional State 
prerogatives €Uid we are, not surprisingly, opposed to that aspect of 
it. The association strongly believes that proponents of Federal pre- 
emption bear the responsibility of demonstrating a pressing nation- 
al interest for usurping traditional State authority. We believe that 
the need for such a sweeping preemption has not been demonstrat- 
ed. 

The association also opposed S. lOO's predecessor because of its 
drastic curtailment of the ability of consumers to win compensa- 
tion for product-related injuries; thereby diluting the deterrent 
value of current law and lessening manufacturers' incentives to 
safely design their products. 

The association, imfortimately, has not had an opportunity to 
study or take a position on either of the two proposed amendments 
to S. 100 under consideration today. Both amendments will be 
brought up for discussion at our policy meeting in mid-July, just 30 
dajrs from now. After that meeting, I would be happy to inform you 
in writing of €Uiy position that the association takes with respect to 
these amendments €Uid to answer any questions you might have. If 
a position is taken and if further hearings are held on these 
amendments, I would welcome the opportunity for an Attorney 
General of one of the States to testify on behalf of the association. 

Although the association has no official position on either of 
these amendments, I believe the following general observations 
could be made on these creative attempts to balance competing in- 
terests. 

We are following with interest the subcommittee's shift toward 
the issue of compensation. This may be a very constructive step in 
your deliberations on the issue of product liability. We believe that 
these proposals which merit further serious and careful consider- 
ation, especially in light of the significant differences between 
them may provide the basis for resolving this very difficult issue of 
balancing the rights and obligations of producers, sellers, and users 
of defective products. 

Our initisd review of both Senator Gorton's and Senator Dodd's 
amendments leads us to state that these proposals appear to be 
preferable in certain respects to S. 100. First, we find that these al- 
ternatives are less intrusive into an area of such traditional State 
concern as product liability. Our preliminary review of these 
amendments also reveals that these amendments appear to do a 
better job of balancing the interests of manufacturers, sellers, and 
product users and of persons injured by unreasonably dangerous 
products. 
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We are also encouraged by Senator (Jorton's and Senator Dodd's 
commitment to encouraging expeditious payment of damages to in- 
jured persons. We plan to undertake a very careful review of these 
amendments and will inform you of the action that the Attorneys 
General take. 

In conclusion, I do appreciate the opportunity to testify before 
you today, and I and the association look forward to working close- 
Iv with you and with majority €Uid minority stfiLff members in the 
da^ ahead on this very important issue. 

Thank you very much, Mr. Chairman. 

Senator Kasten. Mr. Marvin, thank you for your testimony. 

The last witness on this panel is Mr. Michael Mullen on behalf of 
the Product Liability Alliance. 

Mr. Mullen. 

Mr. Mullen. Thank you, Mr. Chairman. I appreciate the invita- 
tion to appear todsnr on behalf of the Product Liability Alliance 
which is a group of more than 150 businesses and trade associa- 
tions who are interested in the product liability problem. 

In the past I have served as counsel to this subcommittee and as 
counsel to the Judiciary Committee, and during that time I worked 
on product liability legislation, no-fault automobile insurance bills, 
and other product safety and insurance issues. 

In light of that experience, Mr. Chairman, let me observe that 
you have been more than patient in holding hearings about prod- 
uct liability. These hearings date back to 1981 when you b^€m, 
step by step, and sometimes inch by inch, to draft a fair and bal- 
anced product liabilitv bill. 

In light of these racts, I am somewhat surprised to hear wit- 
nesses today raise questions about the need for product liability 
legislation and to travel down roads that you have already traveled 
down and found to be absolutely vacant. 

For example, it is once again suggested by the American Bar As- 
sociation that there is no need for uniform product liability laws. 
Nevertheless, as was true with Mr. Sevier's testimony in 1982, he 
has not shown how the product liability issues will be addressed by 
State legislatures. 

The current system of 51 sets of different rules has led to a total 
product liability jumble. Now, it is like a situation where you have 
got a hockey team playing against a basketball team in a football 
stadium and with officials from the Italian Soccer League as refer- 
ees. We have a jumble — a hodge-podge of rules, and there is no way 
the State legislatures or the State courts are ever going to come up 
with a uniform system of rules for products liability. 

And that is what we — the TPLA — have been seeking. That is 
what we have been working on with you for the last 4 years. 

And this is a serious problem. Many people dismiss it and say, 
well, product liability is not really a problem. There is a recently 
published study of the Insurance Services Office, entitled "The 
Coming Capacity Shortage." This report indicates that there is 
going to be a shortage of $7 billion in insurance coverage that is 
needed by businesses in the United States next year. That amount 
will increase to $20 billion in 1986, and to $28 billion in 1987. In 
other words, 26 percent of what you would normally expect busi- 
s to be seeking in insurance coverage for product liability 
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risks €Uid other types of liability and property coverage is not going 
to be available. 

And, the concluding section of the Insurance Services Office 
report, states that the civil justice system has to be fundamentally 
changed to do away with inefficiencies and excessive costs, or the 
basic financial structure of the insurance business, if not major cor- 
porations, will be threatened. 

A fundamental step in that direction is to establish uniform 
rules of product liability. We have demonstrated in previous testi- 
mony before this Committee that the product liability is inextrica- 
bly intertwined with interstate commerce. Most products are pro- 
duced in one State and shipped to other States. So we find it some- 
what surprising that you are still receiving testimony claiming 
that this is not a national problem which does not need a national 
solution. 

The American Bar Association published a report on the tort 
S3rstem, to which Mr. Sevier referred, and that report represents 
what I believe has been called by another observer "arrogant com- 
placency" about the existing tort system. The insurance press is 
filled with reports about companies being cut off from insurance 
coverage. Doctors in Maryland will probably be without medical 
malpractice insurance in 3 to 6 months. 

It is not just product liability that is a problem. It is the entire 
tort system. But the only way, €uid the specific area that the Con- 
gress can address is product liability, because that is directly to re- 
lated to interstate commerce. 

I w€Uit to mention just one other thing about the American Bar 
Association report on the tort system because that report suggests 
thsit Secretary of Commerce Malcolm Baldrige is against Federal 

Sroduct liability law and believes the issue should be left to the 
tates. 

Now, as the ABA Special Committee and its reporter. Prof. Ma.r- 
shall l^iapo, well know. Secretary Baldrige endorsed product liabil- 
ity legislation in a letter to this committee on September 9, 1982, 
€uid on several occasions since then. This is only one example of 
the numerous instances in which the ABA report has twisted facts 
to support its preconceived notion that no legislation to clarify 
produd; liability tort rules is needed. 

Now let me just address the issue of compensation which is the 
subject of today's hearing. In the prior hearings of this committee, 
David Greenberg, then the CSrovemment relations director for the 
Consumer Federation of America, suggested that Congress should 
address compensation because certain individuals might fall 
through the cracks of the tort system and that there should be 
some way to compensate these so-called innocent victims. 

This class of innocent victims can really be described in the fol- 
lowing fashion. You have an injured person who used the product 
in the ordinary expected way; they had not been informed of the 
particular risk involved with the product; the risk was not known 
at the time the product was manufactured; the person suffered a 
serious injury; and the person did not have insurance or other 
sources of compensation. 

Now, that is a class of persons that, from a social standpoint, 
some would argue are deserving of recovery. The problem that we 
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TPLA sees is that the scope of the Dodd and the Grorton legislation, 
as currently crafted, encompass a much broader range of claimants 
than this narrow class of innocent victims. 

In sum, Mr. Chairman, let me say that although the Product Li- 
ability Alliance has serious reservations about the current compen- 
sation proposals we will work with the committee. We believe that 
the issue of compensation is an important one. We also believe we 
share the views of Senator Dodd that it is very important that any 
tort system that is linked to a compensation system must provide 
that the tort liability is limited to only those claims where there is 
clear evidence of negligence, so that the focus of the tort system is 
on those claims where there is a need for punishment and deter- 
rence, and you put the other class of claims into the compensation 
system. 

Mr. Chairman, I see that my time is up. I will be happy to 
answer any questions of you or Senator Danforth. 

[The statement follows:] 

Statement of Michael J. Mullen 

Mr. Chairman, thank you for your kind invitation to appecu* here today on behalf 
of The Product Liability Alliance to discuss product liabUity and compensation sys- 
tems. 

In the past, I have served as Counsel to Consumer Subcommittee of this Commit- 
tee and, during my twelve years of service on the Hill, addressed product liability 
legislation, no-fault automobile insurance bills, and other product safety and insur- 
ance issues. 

In light of that experience, let me observe, Mr. Chairman, that you have been 
more than patient in holding hearings about product liability. The hearings stem 
back to 1981 when this Conunittee step by step, and sometimes inch by inch, began 
to draft a balanced and fair Federal product liability bUl. In light of those facts, I 
first want to express some surprise that a number of witnesses here today have 
gone down roads that you have already travelled and found, after careful study, to 
be absolutely vacant. 

For example, it is once again suggested by the American Bar Association that 
there is no need for uniform federal product liability law. Nevertheless, as was true 
with Mr. Sevier's testimony a number of years ago, he has not shown how the prod- 
uct liability problem can be addressed without federal legislation. The current 
system of 51 sets of different rules has led to a total product liability jumble and, in 
part, been a cause for a capacity shortage in the insurance industry, which is un- 
precedented. 

A very recently published study of the Insurance Services Office, entitled, "The 
Coming Capacity Shortage" states that available property /casualty insurance may 
fall short of demand by $62 billion over the next three years. Of equal importcmce 
here is to note that 91 percent of that shortfall would be in commercial lines. The 
study observes that "The commercial lines shortfall would be $7.1 billion or 9 per- 
cent of the commercial lines market this year, $20.6 billion or 22 percent in 1986, 
and $28.3 billion or 26 percent in 1987." 'Hiis differentiates the current crisis from 
prior events in 1969 and 1975 when the adversity hit personnel insurance lines. 

A section of the study devoted to evaluation and recommendations states: 

"The civil/justice system has to be fundamentally changed to do away with the 
inefficiencies and excessive costs, or the basic financial structure of the insurance 
business — if not m^or corporate entities — is threatened." 

A fundamental step in this direction is to have uniform product liability law in 
all states. It is unfortunate that we have to repeat, once again, that product liability 
law is inextricably intertwined with interstate commerce. The overwhelming majori- 
ty of products are shipped out of the state in which they are manufactured. When 
and if injuries occur, they generally happen in a state other than the state of manu- 
facture. Since all the states have everchanging laws, there is no way manufacturers 
or insurers can assure themselves of compliance with design safety and warning 
standards. The net result seriously compromises safety and creates burgeoning and 
unnecessarv legal costs. The solution to the product liability problem should be 
thro"«h federal legislation. 



Digitized by 



Google 



53 

Unfortunately, the organized bar continues to ignore or obscure the problem. For 
example, a recent report by a committee appointed by the American Bar Associa- 
tion suggests that there should be no Federal product Uability law because Congress 
has not done anything about the medical malpractice crisis. Well, medical malprac- 
tice, while a serious problem, does not even begin to have the interstate commerce 
aspects of product liability. Doctor/patient transactions occur in the same stete. 
President Reagan's letter of September 1984 make it clear that he and the Adminis- 
tration believe that product liability has become part of interstete commerce and 
that this i»oblem should be addr«»ed immediately by the enactment of uniform 
Federal product liability tort law. S. 100, which has a carefully set balance between 
consumer and busines mterests that has evolved so painstakingly over many years, 
is the best vehicle to accomplish that purpose. 

The ABA Committee Report also suggests that the Secretary of Commerce, Mal- 
colm Baldrige is against a Federal product liability law, and believes this issue 
should be left to the States. As the ABA Special Committee, and its Reporter Profes- 
sor Marshall Shapo, well know. Secretary Baldrige endorsed Federal product legisla- 
tion in a letter to this Committee on September 9, 1982 and on several occasions 
since then. This is only one example of numerous instances in which the ABA 
Report has twisted the facts to support its preconceived notion that no legislation to 
clarify product liability tort rules is needed. 

These hearings were not called to readdress old issues, but I did so because a 
number of witnesses, who simply do not want anything to happen, have again 
dredged up old arguments. Let me now turn to the new. The new is alternative com- 
pensation S3rstem8 — alternative to the tort litigation system. 

I think it is worth going back to see where this approach was first raised in hear- 
ings about product licdbility. It appears to have begun when the then Lc^lative Di- 
rector of Government Relations for the Consumer Federation of America, David I. 
Greenberg, suggested that the fault-based product liability tort system was flawed 
because it did not provide compensation for certain ii^ured parties whom he called 
"innocent victims". This class of innocent claimants had the following chcu-acteris- 
tics: 

The iiyured party had used a product in its ordinarv intended way; 

He or she had not been informed of a particular risk; 

That risk, which was not known at the time of the manufacture of the product, 
was a veiy serious one, which caused a devasteting ii^uiy; and 

The individual, unlike most people, was without medical or other insurance, and 
was siim>ly cast adrift without any compensation 

The Consumer Federation of Ajnerica representative suggested that the Commit- 
tee should focus on this class of persons and provide a remedy so that they, at least, 
could receive their actual out-of-pocket losses. No testimony, however, actually in- 
dentified the scope of this problem. 

The Product Liability Alliance has indicated that the issue of whether and how 
such a person should he compensated is a problem that deserves careful study. We 
believe that the problem should be studied after a uniform product liability tort law 
is enacted into law. We believe that after that law had some time to operate, all of 
us could better assess precisely the scope of this problem and how to handle this 
type of person. Was his harm a responsibility of society in general? Or the manufac- 
turer who injured him? Or is it a joint responsibilitv of both? 

In light of the Committee's focus on the issue of compensation now, however, we 
are, as you are, looking at the problem of injured parties who do not fit within the 
tort ^s^stem. We are in the beginning of our efforts. We do not have a consensus, but 
we are following, carefully, thesie hearings and suggestions put forth by Senators 
Dodd and Gorton, as well as others. 

Let me address a threshold issue regarding compensation legislation. First, there 
is the major public policy issue of whether product manufacturers should ever be 
responsible for the cost of an accident when they are not negligent. Assuming that 
it IS deemed appropriate in certain defined instcmces to do so, through a limited- 
damage, compensation alternative, one has to resolve the problem of formulating 
that alternative. As the Federal Product Liability Interagency Task Force Study 
demonstrated, the problem is not an easy one to resolve. 

Let me share with you, very briefly, why. Unlike the situation with formulating a 
tort law, there are no working examples of stete general product liability compensa- 
tion schemes or models to look to and evaluate. You must draft a law in the ab- 
stract without the benefit of direct practical experience. Second, in designing such a 
law, ^u may find that your basic goals conflict with each other. For example, one 
goal 18 to compensate persons where it is fair and just to do so. A second goal is to 
reduce legal and other transaction costs that now burden the tort system. Where 
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compensation systems have been used in the past, it has been easier, in contrast 
with compensating product relat^ injuries, to balance these goals. 

For example, under worker's compensation laws, compensation ispaid to "all per- 
sons whose injuries arise out of or in the course of employment." While many cases 
have arisen over the vears as to whether a person was or was not ''in the course of 
employment", we still have a relatively clear insurable event The same is true with 
automobile no-fault programs. There, the "insurable event" is an injury arising out 
of ''the operation or use of an automobile." 

With respect to products, however, it would appear to be unsatisfactory to utilize 
as an insurable event, "harm arising out of the use of a product". If that test of 
coverage were used, every time a person cut himself with a kitchen knife, got sidL 
from drinking too much alcohol, or deliberately put his hand on a hot stove, he 
would recover damages. If you are to fashion a system, you must explore whether 
categories of injury scenarios can be defined where it is fair and just to provide com- 
pensation. As you use the En^ish language to define these categories, you bring 
back, of necessitjr, disputes over eligibility for compensation. For example, if you 
were to decide that it is inappropriate to compensate a person who is hurt by an 
"obvious danger", some type of decision-making mechanism must be established to 
resolve what were and were not obvious dangers. Who is to decide that issue? Will 
lawyers be necessary? Some law professors have advocated systems that do not rely 
on an "compensable event" to set them in motion, but these alternatives also 
present problems that must be carefully studied. 

There are many other issues involved in compensation systems, which I wiU not 
detail today, but the members of the TPLA and I would be pleased to discuss them 
with you, other Senators on the Committee and their respective staff. We at TPLA 
are looking at the topic, reviewing it, and attempting to develop a consensus. 

In closing, I can share with you the belief of the entire TPLA membership that if 
the Committee were to pursue a compensation system path at this time, the rules of 
tort liability contained in current proposals must be strengthened to address all of 
the topics essential to achieve effective product liability tort reform so that tort ac- 
tions wiU be focused solely on cases in which there is clear proof of wrongdoing or 
negligence on the part of the manufacturer or product seller. 

We commend your efforts as well as those of other Senators who wish to resolve 
the product liability problem, and look forward to continuing to work with you. I 
close by again expressing great dismay at the words of some fellow lawjrers, who are 
ignoring reality — the product liability problem is real, and the lack of insurance is 
making the situation worse than ever. It must be resolved now. 

Senator Kasten. Thank you for your testimonv. 

Mr. Sevier, I want to make sure I understand. You suggested in 
your testimony that these are problems that ought to be addressed 
at the State level. Is that what you said? 

Mr. Sevier. Yes, sir. 

Senator Kasten. Can you give me an example of where you or 
representatives of the American Bar Association or the Trial Attor- 
neys are in fact working for product liability reform on a State 
level, particularly for tort uniformity? I mean give me a couple of 
States. 

Mr. Sevier. For tort uniformity? Well, first of all, when you said 
that we were working for it on the State level, the ABA is not 
taking any position regarding any legislation that has been passed 
by California or New Jersey or any specific State. The only position 
that the ABA has taken so far — and they don't oppose any uniform 
legislation — I mean uniform State laws — they don t oppose any spe- 
cific laws because they have not been brought before the legislative 
body, but what has been brought before the legislative body. Sena- 
tor, is the idea of broad preemptive Federal legislation, which they 
have opposed and consistently opposed. 

Now, they have made the exception, as you know, and we dis- 
cussed it last time we met, about asbestosis and latent disease. 

Senator Kasten. You sat here for part of this hearing this morn- 
ing and you listened to statistic after statistic. I don't know if you 
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were here when you listened to the football helmet manufacturer — 
$13 million of claims in a $20 million industry. 

You sat here and listened to some testimony about one manufac- 
turer now m€uiufacturing measles vaccine. You sat and listened to 
testimony in terms of 63, I think it was 63 percent involving one 
group of cases on asbestos all going to the l^al system. 

How long do you think that you, as the American Bar Associa- 
tion representative, can sit here and act as if you are deaf and do 
not recognize that there is a problem out there? I mean your testi- 
mony has not changed in 4 years. And clearly the nature of the 
problem has gotten worse and worse and worse. 

You say once more that we are about to do another indepth 
review of tort law. How long can you remain blind to the problem 
that the rest of America sees so clearly? 

Mr. Sevier. No. 1, Senator, I disagree that the position has not 
changed in 4 years. 

No. 2, that we have been deaf to any of this. 

As you know, without rehashing the same ground again, the 
ABA has spent a considerable amount of time and effort studying 
this proposition. Certainly all the manufacturers' representatives 
were very much involved in presenting testimony and in testifying 
at the house of delegates €uid at the special committee that was 
formed to study this. And so they have not been deaf to these 
ideas. 

Second, having listened to this, they have decided, as we have 
stated — ^and this has changed regarding the asbestosis problem 
which was one of the examples that you just used — they have felt 
that that problem has reached a catastrophic level and something 
should be done about it, and we certainly commend any efforts that 
are done in that regard. 

But as far as the broad fields of covering all the product liability, 
we do not feel that the need has been established. We have lis- 
tened, we have studied, and we still do not feel that that is — that 
in the balancing of situations, to throw out 200 years of common 
law as developed in this coimtry at the State level — that the situa- 
tion has reached such a drastic state to change that whole body of 
law €Uid introduce new preemptive legislation. 

Senator Kasten. Senator Danforth. 

The Chairman. Gentlemen, thank you very much for your testi- 
mony. 

Mr. Sevier, please give my regards to the president of the ABA, 
my friend and constituent, John Shepherd. 

Mr. Sevier. I will. I understand he could not be here this morn- 
ing. He was hoping to be. 

The Chairman. I hope to see him in July and I think that the 
annual meeting is in Washington. 

Mr. Sevier. Also an extension in London. Yes, John is very busy 
right now. 

The Chairman. I will be at the Washington part of it. 

I would rather be at the London part. 

I will tell you what I think, what I hope is happening with this 
bill. I think that heretofore, we have had three opposing groups — 
manufacturers, consumers, and lawyers. There is no way to pass a 
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bill, any significant bill, where there are three opposing groups 
who have conflicting interests in the legislation. 

Therefore, the effort now has been to try to pull two of those 
groups together in negotiations, they being the manufacturers and 
consumers. The theory is that the interests of the manufacturers 
and the interests of the consumers, while they are different, are 
not inherently opposed to each other. 

The interest of the manufacturer is in certainty. The interest of 
the consumer is in speedy recovery. There is no necessary conflict 
between the two. And it is our hope that legislation can be put to- 
gether on the basis of a consensus reached between those two 
groups. 

I have not anticipated any participation by the legal profession 
in this effort. From your testimony, Mr. Sevier, it really will not be 
forthcoming except in very narrow areas such as what you have 
called latent occupational disease. 

I think we will have to proceed without you, much as the Con- 
gress has had to proceed without Caspar Weinberger in determin- 
ing what we are going to spend on defense. 

Mr. Sevier. I do not know how to take the simile. Senator. 

The Chairman. What's that? 

Mr. Sevier. I said I don't know how to tiake the simile. 

The Chairman. But I think that is what happened. He dealt 
himself out of the particular game and he is out of it. I would hope, 
though, that you might go back to John Shepherd and back to the 
ABA and at least raise the question of whether you want to be out 
of it because we have heard you; we do not agree with you. This is 
a national problem. 

It is a national problem which is hurting business, hurting con- 
sumers, hurting our competitive position in the world market. And 
it is just insufferable. 

I would hope that the ABA would be concerned that its whole 
image in the country is rapidly becoming symbolized by such ef- 
forts as the flight to Bhopal and that the bar is a profession, a serv- 
ice profession, and when the system is malfunctioning to the extent 
that everyone else who is here today assumes it is, then the bar 
should be part of the solution, not just the conservative holdout 
against a solution. 

So I would hope you would take a look at it, but I am not holding 
my breath. 

Mr. Sevier. Well, if I could just comment for a minute. Senator 
Danforth. In the number of years that I have been active in the 
American Bar Association, I have never seen a subject that has de- 
veloped as much interest and has attracted as much attention in 
bar association deliberation in the house of delegates as the issue of 
product liability problem, as you have presented it, and this has 
been studied and certainly will continue to be studied. 

This is not something that we feel we are through talking about 
it, et cetera, and I will certainly carry your message. But I believe 
that we have not just tried to take — ignoring it at sJl. And we have 
done this in the past. It is our judgment that there is another im- 
portant aspect which is our system of common law which has to be 
prnf * ^ because it protects the people in this country, 
you. 
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The Chairman. Thank you. But I would, I mean my own view is 
that there is clearly a problem here. I mean this is not just today's 
hearing. This has been going on for years. Senator Kasten is be- 
coming an old man. 

I mean consumers and business people together are clearly disad- 
vantaged by this protracted S3rstem. I used to be in the practice of 
law. Fortunately they got me into politics before I could gum up 
the legal S3rstem too much. 

But, you know, part of the object — I hate to say it, but prob- 
ably — I don't know, maybe it raised ethical questions, but we used 
to represent defendants, the firms that I was in, more than plain- 
tiffs, and one of the great tactics was just to delay matters, just 
keep the thing going. 

^d Ray in the Attorney General's office, that was clearly the 
basic strat^y. I mean we would be just inundated by lawsuits, so 
what do you do? Why, here are my interrogatories, you know. 

I think that it is just clearly a problem and everybody wants to 
go to law school now, so we have this glut of lawyers and they all, I 
guess, can keep themselves busy, but it certsdnly is not an efficient, 
smoothly running system. 

Mr. Sevier. I may have some good news for you. Senator. The 
latest American Bar Association report says law school enrollments 
are down. 

The Chairman. Ah, well, OK. 

But thank you very much, gentlemen, for your participation this 
morning. 

Thank you, Mr. Chairman. 

Senator Kasten. I would like to make just one final comment. I 
first of all want to associate myself with the views of the chairman 
and say that in addition to the consumers and the manufacturers, 
there is a great interest in this legislation on behalf of labor. And 
we are making every effort to work toward the kind of consensus 
that the Senator from Missouri is talking about as we work with 
labor groups, consumer groups, and manufacturing groups. 

And I want to add to what Senator Danforth just said, that it 
seems to me that it does not make sense for the people who have or 
theoretically should have the most knowledge about the system to 
simply deal themselves out of the negotiations by acting as if they 
do not recognize the problem. 

So I would also invite the bar association and the trial lawyers to 
work with us toward an efficient system that will reduce costs, that 
will help not only consumers and manufacturers, but also orga- 
nized labor. We are moving forward. We are going to develop a con- 
sensus. I feel more strongly today than ever that everyone recog- 
nizes a common thread in terms of the directions that we must go 
in and I look forward to working with everyone. 

On behalf of the Consumer Subcommittee I would like to thank 
the witnesses that testified today. The record of the hearing will be 
held open for 2 weeks after our second hearing, which will be a 
week from today, June 25, for additional statements and so that ad- 
ditional questions may be submitted to witnesses to be answered 
for the record. I hope that you will also be able to get these an- 
swerp back to the subcommittee as soon as possible within the al- 
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lotted time period, as we will be submitting questions for the 
record. 

Thank you very much. The hearing is closed. 

[Whereupon, at 12:05 p.m., the hearing was adjourned.] 
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PRODUCT LIABILITY ACT AMENDMENTS 



TUESDAY, JUNE 25, 1985 

U.S. Senate, 
CbiooTTEE ON Commerce, Science, and Transportation, 

Subcommittee on the Consumer, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
SR-253, Russell Senate Office Building, Hon. John C. Danforth 
(chairman of the committee) presiding. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. I have an opening statement. 

This morning the Consumer Subcommittee holds its second day 
of hearings on the amendments introduced by Senator Dodd and 
Senator Gorton to S. 100, the Product Liability Act. I am sure that 
many different views will be expressed today and that there will be 
disagreement about many aspects of the proposals before us. I am 
confident, however, that most of our witnesses will agree that the 
existing product liability S3rstem is not working and that something 
needs to be done. 

We are faced with a system for compensation of personal injuries 
caused by defective products that does not work. It is a national 
problem that is hurting all of us; it is hurting consumers, hurting 
business, and hurting our competitive position in world markets. 
There are those who still prefer the refinements of the common 
law and who argue that product liability reform is not an appropri- 
ate subject for legislation. But crude as legislation sometimes is, I 
think it is perferable to the present situation. 

To be sure, legislation is an imperfect, political solution that in- 
volves a balancing of interests. It is a solution that is based on con- 
sensus and compromise — not insistence on absolutes or perfection. 
But it can provide a workable alternative to the existing system 
that can provide significant benefits for all those involved. 

I think that the proposals before us provide a sound basis for 
such a legislative solution, because they combine uniform product 
liability law with alternative no-fault claim systems for compensa- 
tion. These proposals present us with a great opportunity and a 
challenge. They give us an opportunity to reform product liability 
law in a way that will further the different but not necessarily con- 
flicting interests of consumers and manufacturers. We have an op- 
portunity to address effectively and fairly the legitimate concerns 
of consumers, workers, product sellers, and manufacturers; to 
reduce transaction costs for everyone; to provide greater uniformity 
with respect to liability; to promote product safety; and to provide 
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swift and more ceitein recovery for those iiyured by defective prod- 
ucts. 

The challenge before us is to take advantage of this opportunity 
and to reach the necessary consensus of support for such legisla- 
tion. This is a difficult task that requires an understanding of 
common interests, the willingness to be open-minded, and the abili- 
ty to compromise. 

It is my hope that after these hearings we will be able to meet 
this challenge. In the weeks ahead, we will continue our efforts to 
foster the necessary consensus for comprehensive legislation that 
combines uniform product liability standards with an alternative 
compensation system. We will continue the meetings of the product 
liability working group. We will study carefully all the testimony 
we have received, and we will attempt to develop a proposal with a 
broad base of support. 

If we are successful, we will schedule additional hearings on this 
measure soon after Labor Day, and we will seek to move ahead as 
expeditiously as possible with this important legislation. 

This is a hearing with very distinguished witnesses on the sub- 
ject of compensation ideas. Several of them have been introduced. 
Senator Dodd, Senator Gorton, have different ideas on compensa- 
tion programs as a part of the product liability system. 

I have said before that I hope we can pass a bill. I do not think 
that it is possible to pass a bill which reforms product liability 
unless there is a compensation alternative as part of the bill. Obvi- 
ously, there are a variety of ideas and there are a variety which 
will be presented today on what makes sense as a compensation 
program. 

My own hope would be that we would not insist on perfection, 
but would try to reach a consensus. It seems to me that there is 
one thing that is abundantly clear, and that is that the present 
system, the present product liability system, is terrible. 

I think that this is a case where we have no place to go but up, 
and therefore I would hope that we could enact some legislation 
during this part of the process. 

Senator Rollings, do you have any comments? 

OPENING STATEMENT BY SENATOR ROLLINGS 

Senator Holungs. Well, I was not going to say an3rthing until 
you said the product liability system was terrible. 

And, of course, it really is not. It provides for compensation in 
the local jurisdiction. There are some runaway jury verdicts, but 
this is true for damage awards in general, not just in product liabil- 
ity. I am amazed as a lawyer of 40 years to see some of the things 
done in the State of California, but we continue to learn. The evo- 
lution of the substantive law of product liability is not the problem. 

And if you look at the jurisdictions over the country, the multi- 
plicity of requirements has existed for all of tort law, and we have 
existed over 200 years hale and hearty with the tort law. 

I will start listing the industries to come, blue chip corporations 
to my State and my area, and we have far, far more important con- 
cerns. We had a shakedown cruise of product liability in the 1970's 
1 insurance rates were out of hand. We passed the Risk Reten- 
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tion Act and the State legislatures have addressed various issues 
and gotten the kinks out. And as I see it now, there is no real 
reason for the Federal Government to come in with a comprehen- 
sive bill, particularly now. 

The chairman's statement, we have got to get a bill — the truth of 
the matter is, if the bill is needed, it belongs over either in the 
Labor and Human Resources Committee on the basis of compensa- 
tion or it belongs over in the Judiciary Committee with respect to 
the judicial systems and the whole body of tort law, but we have 
made political commitments to the Chamber of Commerce and 
business entities long before we came to this session. They came 
around; they saw me, they saw you. Some committed, and now they 
feel that it is a political thing and they have got to make a commit- 
ment. 

We are in the wrong forum, with a need that really does not 
exist. The remedy being proposed, as it will be disclosed by some of 
the distinguished witnesses we have today, may be far worse than 
the ailment it is intended to correct. 

So we will just sit and listen, but I will have to take exception 
about product liability. I guess the distinguished chairman does not 
like tort law. But it has brought safety to the living standards of 
America and created the highest safety standards in the world — we 
can discuss the lawyers' fees and whether it is defendants' or plain- 
tiffs' attorneys receiving the fees and how much the injured party 
is receiving. 

The whole comeuppance is, it has worked without causing any 
real national crisis, certainly no need for the Federal Government 
to comprehensively take over the State body of tort law at this 
time. 

The Chairman. So, as I say, we are going to have to do a lot of 
compromising. Senator. 

Senator Rollings is compromising by going to a Defense hearing. 

Senator Holungs. I will have to leave in a minute. You've got 
my schedule. 

The Chairman. The first witness is Prof. Jeffrey O'Connell, John 
Allan Love Professor of Law, University of Virginia Law School. 

Professor, thank you very much for being with us. 

STATEMENT OF PROF. JEFFREY O'CONNELL, JOHN ALLAN LOVE 
PROFESSOR OF LAW, UNIVERSITY OF VIRGINIA SCHOOL OF LAW 

Mr. O'Connell. Senator, I thank you for having me. 

Senator Holungs. Do we have a copy of the gentleman's paper? 

Mr. O'Connell. I have a copy here that I would be glad to pro- 
vide you with. 

I much appreciate your interest in pursuing this subject of prod- 
uct liability. I differ with Senator Rollings on whether or not it is a 
unique problem and worth pursuing, and I admire the Senate for 
pursuing it, and Senators Kasten and Danforth and their col- 
leagues. 

I would like to submit for the record my statement, as well as 
some Law Review writing which nobody has ever read, but perhaps 
in the record it will be read by some strange energetic person. 

The Chairman. We will be happy to have them for our files. 
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Mr. O'CoNNELL. These are the writings on which I base my testi- 
mony, which will be very brief. 

I suggest to you that I do side with Senator Danforth in your 
brief colloquy. I think the tort system as a whole and as it mani- 
fests itself in products liability is an unmitigated disaster as an in- 
surance mechanism, and I think that stems from three variables 
which are unique and which do not apply in other forms of insur- 
ance: Those three variables are: You do not pay the insurance until 
one determines who or what was at fault, which does not happen 
in any other form of insurance. We do not do that with life insur- 
ance or health insurance or fire insurance or disability insurance. 

The result is that we spend huge amounts on lawyers on both 
sides, on expert witnesses, and on transaction costs to determine 
who or what was at fault, compared to the ease with which we pay 
every other form of insurance. 

Not only that, we compound the problem by paying not only for 
economic loss which is relatively easy to tote up — especially if you 
pay periodically, which all other forms of insurance do except this 
one — but we pay for the economic value of noneconomic loss which 
is another huge variable, which lawyers can spend huge amounts 
of time arguing over. And all the while the lawyers are arguing 
about who or what was at fault and the value of pain and suffer- 
ing, a very expensive meter is ticking. 

I do not challenge the integrity of counsel on either side, given 
the incentives of the present system. They earn their money. Prod- 
uct liability cases are hard cases to prosecute and hard cases to 
defend, but we ought not to overlook the fact that they are hugely 
expensive, both to settle and to litigate. 

Third, we compound the problem even further by doing some- 
thing that no other insurance mechanism does. We pay in the tort 
system, regardless of the fact that the claimant has already been 
paid from other insurance. We pay the claimant two, three, four 
times. We do not care in the tort system how often he has been 
paid from health insurance or workers' comp., unless we compound 
the problem even further by doing something that other forms of 
insurance do, but not as badly as we do in tort — have subrogation 
rights wherein if the loss has been efficiently borne by one insurer 
on a no-fault basis, we turn around and spend huge amounts of 
money to retransfer that loss to another insurer. It is a wildly 
wasteful business to be covering losses at the bottom level two and 
three times, when we have tremendously uncompensated losses at 
the top. 

If we sat down to design a bad system, we would end up with 
those three variables that the tort system dictates. 

The result is highly quixotic pa3rment, some people being paid 
vastly over their losses, some people not at all or very little, every- 
body waiting a long time before they are paid, and huge transac- 
tion costs in the course of pa3rment. 

The problems are particularly acute for products liability, where 

trying to decide whether a product is defective involves engineering 

testimony of the most arcane kind. Lawyers do not understand 

much engineering; engineers do not understand much English, 

^r mind law. 



Digitized by 



Google 



63 

And the result is you have these two warring camps trjong des- 
perately to understand each other's arcana, and once again the 
meter is ticking all the while, and there is a very seriously injured 
person waiting all the while — not months, but years, and the best 
lawyer in the world in the typical case cannot tell that client when 
he will be paid, what he will be paid, and if he will be paid. 

And tliat is the definition of a disastrous insurance mechanism. 

Well, what is the solution? You scarcely expect me to come here 
and rant on like this unless I had a solution, I supjpose. The curious 
thing is that the problem was essentially solved 100 years ago by a 
person not generally thought to be the most farsighted and liberal 
person in the world. His name was Bismarck. And 100 years ago he 
said, in the first great wave of accidents that engulfed the industri- 
al world, workplace accidents, he said there is no sense in forcing 
the iiyured employee to have to prove that the employer was at 
fault and that he, the employee, was free fi-om it. And there is no 
sense in paying him vast sums in addition to his economic loss. 

Tliere were no collateral sources then. There were no other 
forms of insurance. But at a stroke, Bismarck wiped out those two 
variables that plagued tort law. No one pretends that workers' 
compensation is perfect. It is only perfect when you compare it to 
tort law. There is no rational person in the world, I suggest to 
you — except some trial lawyers — ^who would suggest that we abol- 
ish workers' compensation and replace it with common law liabil- 
ity for every industrial accident. No one would suggest that, no one 
does suggest it, and no one would be taken seriously if they did 
suggest it. 

Note the debate is all the other way. Do we apply the workers' 
compensation principle to tort cases? Never do we debate applying 
the tort model back to workers' comp. 

And we b^an to learn that lesson 50 years ago, with reference to 
the automobile: We enacted no-fault auto insurance. Once again, 
no one would pretend that no-fault auto insurance is perfect, but 
let me read to you the figures fi-om New York as to what is the 
value of no-fault coverage versus tort coverage. And these figures 
can be replicated in other States from a recent DOT study. 

In New York, everybody has to be covered for $50,000 of medical 
expense and wage loss fix>m auto accidents, on a no-fault basis. It 
does not make any difference whether you were si)eeding or the 
other driver was not speeding. If you are in an accident and you 
suffer losses to the extent of $50,000, you get paid, no questions 
asked— periodically, as loss accrue — not for pain and suffering — for 
economic loss, $50,000. 

You are also required to carry tort liability insurance of $10,000 
which, of course, is highly contingent on one being able to prove a 
tort claim. 

I want to read to you what the comparative cost is of no-fault 
benefits versus tort. Fifty thousand dollars' worth of benefits on a 
no-fault basis cost in 1983, the latest figures; published by the DOT, 
$46 a year. Do you know what $10,000 of tort liability cost? $118. I 
want you to think about those figures; 28 percent of the personal 
iiqury premium pays $50,000 automatically, but it takes 72 percent 
of the premium to possibly pay $10,000 imder our lawyers' tort 
system. 
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Now, anybody who is defending the tort system in the face of 
those figures has a great burden. I grant vou that auto cases are 
different from product cases, but the problem is even worse for 
product cases because it is relatively easy to try a typical auto acci- 
dent—relatively, compared with product cases. You do not use 
exoert witnesses to anything like the same extent. 

It is also very hard to define the insured event for products li- 
ability. We cannot say that an3rtime anybody falls off a ladder, the 
ladder manufacturer will pay; an3rtime anybody bums his hand on 
a stove, the stove manufacturer will pay, regardless of fault. That 
would be a veiy forbidding and new liability. Somebody trips over a 
book, the pubusher pa3rs? It boggles the mind to think how you 
would define no-fault for products liability, a problem that the staff 
here have wrestled with — wrestled with and lost I might say, be- 
cause it is very hard to define that insured event. 

And that is whv I suggest to you, for what it is worth, a bill 
which I have drafted, which is now before the House for medical 
malpractice. It could easily be extrapolated to products liability. I 
origmalty formulated it with an idea that it would be applied to all 
tort liability. 

The bill says this. Whenever a claim is made against an alleged 
tort feasor, if the tort feasor within 180 days — much less than tort's 
years of waiting — if within the statutory period, 180 days, the de- 
fendant will tender to the claimant a commitment to pay the 
claimant's net economic loss periodically as it acrrues, including re- 
habilitation — rarely covered under any health insurance policy 
today — and wage loss — perhaps with a cap on it or not — that is a 
detail we can debate — but if the defendant will tender to the claim- 
ant promptly his net economic loss, the tort claim is foreclosed 
unless the defendant has acted intentionally, unless there has been 
criminal behavior. We can define that how we will. 

Note what this bill does. It sa3rs to the defendant if you are going 
to spend more money on lawyers' fees defending this case than it 
would take to pay the net economic loss of the claimant, you are 
under an incentive, a strong incentive to come forward and make 
that tender. Bypass us lawyers, with all our incredible cumber- 
someness, with all incredible expenses. If you can bypass us and 
pay the claimant for his read loss, God bless you; you do it, and the 
claim is foreclosed. 

So anytime a defendant gets a claim, he is going to look at it and 
say. Can I use the money better to take care of this person's net 
economic loss, rather that f^^hting him about whether he should be 
paid? 

In the case of the spurious case, in the case of the fraudulent 
claim, you would not tender. In the case where you do not face a 
realistic probability of liability, such that the legal expenses of de- 
fending are not great, you would not tender. But in a great mass of 
cases, there is this enormous incentive to pay the benefits that 
most insurance, rational insurance covers — net economic loss— 
with no incentive on the claimant to pad the claim, exaggerate the 
injury, to prolong the injury. 

What was it Alfred Conard once said in the most telling indict- 

I it of the tort system one could have? He said recovery in the 

ed use is inimical to recovery in the medical sense. What a ter- 
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rible thing, that people are under incentive to stay ii^'ured in order 
to recover. 

The bill could be amended if it seems one ought to give the 
claimant a choice to turn down these benefits. One could amend it 
to say that once a tender is made, the claimant can only recover 
for pain and suffering and not for his economic loss that he has 
turned down. 

One could also provide that there could be a cap on pain and suf- 
fering. One could go back to the original S. 44 and put in the provi- 
sions which are very restrictive in tort recovery, relatively speak- 
ing, on the grounds that you are justified now in being restrictive 
on tort recovery when the claimant has had a chance to be paid for 
his net economic loss and has turned it down. 

Then the restriction looks a lot more reasonable. I think you 
were right. Senator Danforth; it is unfair to rigidly restrict the 
rights of claimants to be paid under a S3rstem where it is already 
inordinately difficult to be paid, and that is why I have struggled to 
give defendants an incentive to come forward and take care of real 



Because I suggest to you in closing that it is the seriously ii^ured 
victim we must keep in mind. The present S3rstem well serves ev- 
^body else in the system. Lawyers are well paid on the defense 
side and the plaintiffs side. Even the plaintiffs, with their so-called 
contingent fee, do not have to take cases that are not very likely to 
lead to recovery, and have a portfolio diversification such that if 
they lose one, they have 15 others. 

Insurance companies complain and wring their hands, but they 
are still in business and they are still meeting at the Homestead. 
Defendants are insured, complaining, but a lot of manufacturers 
seem to meet at the Homestead as well. Seriously injured accident 
victims are not meeting at the Homestead. They are in desperate 
trouble. 

And what do we do with them? We hand them a lottery ticket 
and say you may get paid 3 years, 4 years, 5 years from now, and 
when you do, pay 30, 40, 50, 60 percent goes to the lawyer — who 
has a^nittedly earned it by having to battle through such a diffi- 
cult case. 

Some of my friends in legal academe and in the bar assert that 
the tort liability system achieves deterrence. We have had workers* 
compensation which is a no-fault system for generations, with no 
one able to demonstrate convincingly that no-fault undercuts deter- 
rence. No one has been able to demonstrate convincingly that no- 
fault auto insurance has lessened deterrence. 

As long as we internalize substantial amounts of economic loss 
generated by economic activity, we achieve whatever deterrence we 
are going to achieve. What we can do is compensate people quickly 
and more fairly. We can do that. We know we can do it. We have 
done it under massive insurance arrangements before, and we can 
do it now. We can deter as well. 

Thank you. 

The Chairman. Professor, thank you very much. Under your 
idea, as I understand it, the defendant should make the election of 
paying only economic damages. 
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If he were not to make that election — he could do it in any and 
all product liability cases; correct? 

Mr. O'CoNNELL. Yes. 

The Chairman. And economic damages would not include pain 
and suffering? 

Mr. O'CoNNELL. That is right. 

The Chairman. And they would not include punitive damages. 

Mr. O'CoNNELL. They would not include pimitive. 

The Chairman. First, would that be a disincentive to safety in 
your opinion? 

Mr. O'CoNNELL. I think punitive damages — and we can discuss 
this — I think punitive d€unages today have become so quixotic and 
so indeterminant when they are awarded, that it is very hard to 
maintain they achieve deterrence. 

If you talk to all the people in criminal law, Senator, they will 
tell you deterrence has to be achieved by two things: swift pimish- 
ment and certsdn pimishment. You have to know what your pun- 
ishment is going to be, and it has got to happen quickly. 

Product liability offers you the chance of maybe being punished 5 
years now, and that is not deterrence. And I think you could leave 
punitive damages in for the criminal conduct, where it belongs. 
When you are talking pimitive damages, you should be talking 
criminal or quasicriminsd conduct, which is the marginal case, the 
very rare case. 

The Chairman. So let's suppose that the defendant sa3rs nuts to 
that idea. My method of defending my case is to keep the case 
going as long as I can and wear down the other side. There are a 
lot of defendants who do that. 

Mr. O'CoNNELL. There are indeed, although I suggest to you that 
in large measure, the present system gives an incentive to do that, 
because if you come forward promptly today and make a generous 
offer early on, any good plaintiffs lawyer — and I scarcely blame 
them for behaving this way — says "we got 'em, we got 'em. We are 
not going to accept that 'smalr offer; we are going to get eight 
times that. They must be in terrible trouble. 

My system at least gives every defendant an incentive to say if I 
can spend money on injured people as opposed to lawyers, I gain by 
doing it. 

One could, I suggest in the original article, have some sanctions 
on the defendant who does not make a tender. One could reverse 
the burden of proof, for example. One should not do what I think is 
done by some suggestions; namely, let the plaintiff recover two or 
three times his economic loss. I think any time you violate the 
principle of indemnity in insurance and pay people beyond their 
economic loss, and thereby encourage them to go out and incur 
medical bills or further wage loss, that is simply a violation of fun- 
damental sound insurance principles. 

The Chairman. In other words, the incentive under your idea, 
the incentive to the defendant would not be that the potential li- 
ability would be greater 

Mr. O'CoNNELL. That is right. Although that 

T lifAN [continuing]. If he said nuts, and the normal tort 

s lowed. 
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Mr. O'CoNNELL. Because my premise is that the incentive to pay 
promptly and get rid of the claim would be sufficienty great. But I 
grant you, indeed my original article suggested, it may be that 
sanctions for not making the tender should be introduced in the 
bill. And that is a perfectly rational thing to think about. 

The Chairman. And those sanctions would be increasing the 
burden of proof; is that right? 

Mr. O'CoNNELL. That is lessening the burden of proof for the 
plaintiff. One might do that. 

The Chairman. Lessening the burden of proof for the plaintiff. 

Mr. O'CoNNELL. One might do that. One might very well do that. 

But let me tell you frankly, I think we are in a clime where it is 
extremely difficult to increase liability on defendants in products 
liability. I think the present economic clime and the insurance 
clime make it a very unwise thing for us to mandate, without 
knowing what we are getting into, more liability. 

The Chairman. There should be no compensation for pain and 
suffering? 

Mr. CrCoNNELL. Not if there is this prompt pa3rment of real loss. 
That is, pain and suffering can be paid if you do not make the 
tender. 

The Chairman. Under any and all circumstances, even if it is ex- 
cruciating pain and suffering? 

Mr. O'CoNNELL. Well, keep in mind, the more excruciating the 
pain is. Senator, the more analgesics will be needed, the more med- 
ical attention will be needed, and that will be paid for promptly. 
And that is where insurance dollars are paid best, because let s be 
frank about it, all the dollars in the world do not remove excruciat- 
ingpain. 

The Chairman. Do you think the insurance industry should wel- 
come this kind of idea or should oppose it tooth and nail? 

Mr. O'CoNNELL. Well, keep in mind that it is hard to imagine a 
proposal which is less threatening to defendants — indeed, that is 
why it is criticized by some — because I have not asked them to take 
on any new commitment. I have simply said if you can use your 
dollars better, this bill encourages you to do it. 

Let me tell you, without wishing to be unfair, I don't think the 
insurance industry is going to have much to say about reform. It is 
an industiy which is not interested in change, and I don't think 
you are going to get much help from them. 

I think you are going to have to draft a bill that makes sense and 
they are either going to be silent or complain, but they are prob- 
ably not in a position to try to affect the result. They have usually 
not in the past, and they are probably not going to do it in the 
future. 

The Chairman. I might say the bar has not exactly been placing 
garlands around 

Mr. O'CoNNELL. I would agree that the two sources where you 
are not going to get help from are the bar and the insurance indus- 
try, both — and understandably, let's face it. I can speak easily for 
change as an academic without a commitment to either side. If I 
were a member of the bar or if I were running an insurance com- 
panv, I might very well be far more timid than I am. 

The Chairman. Senator Rollings. 
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Senator Holungs. Why be more timid? I don't understand. 

Mr. O'CoNNELL. Well, I would say if I had an investment in the 
status quo, I would probably be more reluctant to change the 
status quo. But I don't. 

Senator Holungs. The status quo, as you describe it, would save 
the insurance company money. 

Mr. O'CoNNELL. Well, that is right. But my point is, they fear 
change qua change. The whole question, for example. Senator, of 
the effect of reduced premiums on their investment income. I mean 
they do not like the idea of pajdng net economic loss. 

The insurance industry battles furiously to keep each side of the 
insurance industry pajdng for the loss, despite the fact that some- 
one else has paid. That is a scandal, in my view, as a social matter. 
But the insurance industry obviously has an incentive to have as 
much premium income as they can, and if I were in the insurance 
industry, I might very well react to that same incentive. 

Senator Holungs. You have gotten one of the points about just 
coming in and pajdng the economic loss. What percentage would 
you say of product liability cases are settled without attorneys, 
without people running out and getting a lawyer to try the case to 
collect pa3rment, determine pa3rment time, and amount of damages. 

Your approach to compensation assumes now we get rid of all of 
that. We have an hour's certainty and all injured parties will run 
down with the insurance company, rather than the lawyer. 

Professor, what percentage of product liability claims are settled 
today without running down to the lawyer, with nmning to the in- 
surance company or the product manufacturer and receiving 

Mr. O'CoNNELL. I don't have figures, but I would venture it is in- 
finitessimal. 

Senator Holungs. Infinitessimal? 

Mr. O'CoNNELL. Yes. I would suggest that today product liability 
claims are not being settled unless they are very large, because 
there is too much that you have to invest in the way of establish- 
ing the product as defective in order to make a claim. Oh, there 
may be trivial pa3rments made for people who swallow snails out of 
coke bottles, but here again, the coke people defend those with 
great passion. 

So that the trivial product liability claim is not at all a common 
occurrence. I have estimates — all they are is estimates because 
they are lawyers guessing — estimates that say unless a claim is 
worth $25,000 to $50,000 or more, no product liability claim is 
worth pursuing. You just can't invest in all the engineering testi- 
mony it takes to establish that that product was defective. So I sug- 
gest to you that the trivial product liability claim which is being 
amicably settled between the parties without lawyers is a rare oc- 
currence, Senator. 

Senator Holungs. With respect to pain and suffering, like a 
Dalkon Shield type case where a young married woman now has 
lost her ability to reproduce — she is not working, she is a nonwork- 
ing individual— what about that? Since there is no economic loss, 
there would be no pain and suffering there either; is that correct? 

Mr. O'Connell. Yes, that is right, Senator. There are people who 
do suffer egregiously from injury, all kinds of injury today, who are 
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not paid for that loss. All of us face the risk of some terrible illness 
or injury tomorrow for which we will not be paid. 

I suggest, on balance — and we made this decision with reference 
to workers' compensation after the turn of the century — on the 
whole it is better to guarantee people their economic loss than to 
give that female that you speak of a lottery ticket where she may 
get vast amounts 5 or 6 years from now, and may get nothing. For 
example, if she has suffered loss of reproductive capacity, she may 
very well have a psychiatric problem, she may need counseling. 
Let s pay for the medical expense which is attributable to these in- 
juries and pay it promptly and pay it with certainty, rather than 
pay large amounts of money to lawyers to litigate whether she has 
a right way down the road to a vast sum to pay her for noneconom- 
ic loss. 

Senator Holungs. Well, and you don't even give a lottery ticket. 
That would be removed. 

Mr. O'CoNNELL. Well, that is right. But I give her the assur- 
ance 

Senator Holungs. And she gets nothing. 

Mr. O'CoNNELL. She would get her economic loss. Senator, I am 
si^gesting to you every other 

Senator Holungs. But there is no economic loss, is there? 

Mr. O'CoNNELL. Then I would say to you, Senator, under every 
other insurance mechanism we have in this country, if people do 
not suffer economic loss, they do not get paid. That is the essence 
of insurance, except in tort and some disability policies that pay de- 
risory amounts of, you know, $5,000 for blindness or some amount 
that you and I would scorn. 

So that it is not a rarity for insurance to say if you do not suffer 
economic loss, you do not get paid. If you don't (tie, you don't get 
paid life insurance. If you don t suffer medical expense, you don't 
get paid health insurance. If you don't suffer wage loss, you don't 
get sick leave. And I suggest that is a very sound premise for insur- 
ance, even though it means not pa3dng people who have suffered 
psychically and who are not paid for that suffering. They join the 
rest of the human race with reference to insurance payments. 

Senator Holungs. Well, I think the Dalkon Slueld punitive 
damage award has been quite an incentive for safety and what you 
call a lottery ticket would be looked upon by many in this particu- 
lar field as an incentive for the manufacturer to exercise a higher 
degree of safety in producing his product. 

But you think not. 

Mr. O'Connell. Well, I would suggest to you, sir, that we have 
had a long experience with workers compensation. We have had 
now a long experience with auto no-fault which do not pay for pain 
and suffering, and no one is able to demonstrate that we have more 
industrial accidents because we do not pay for pain and suffering 
than if we paid for pain and suffering. No one is able to demon- 
strate that. 

So I €un skeptical about the deterrent value of even a Dalkon 
Shield case. I would concede that the bill ought to include the right 
to pursue the tort case where there is criminal conduct. I suggest 
that the number of occasions for criminal conduct on the part of 
defendants in our society is very rare, but I will concede that 
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people who commit crime ought to be exempt from tort liability. 
And my bill, the bill that I have drafted both for medical malprac- 
tice and for products, would clearly preserve that. 

But I would narrowly limit tort liability for criminal or quasi- 
criminal conduct. 

The Chairman. Senator Ford. 

Senator Ford. I have no questions, Mr. Chairman. Thank you. 

The Chairman. Senator Gorton. 

Senator Gorton. Sorry that I haven't heard all of your testimo- 
ny. Professor O'Connell, but I think I may have the drift of it. 

At least in a world in which economic decisions predominate, 
would not the course of action you advocate simply provide a very 
real incentive for a manufacturer to make cost/benefit analysis 
with respect to a given product, whether it is the Dalkon Shield or, 
say, a Pinto — and say that it will be cheaper to pay off those eco- 
nomic losses, if they are reasonably predictable, than it will be to 
make the product safer? 

If so, is that good or bad social policy? 

Mr. O'CoNNELL. I suggest any insurance mechanism gives the de- 
fendant that option. You are not going to get away. Senator 
Gorton, from people designing products sa3dng ''how safe can I 
make it and how much will it cost me to make it safe." No matter 
what system you are dealing with, that is the judgment that is 
going to be made. 

My premise has been that if we have this vast pool of insurance 
dollars, it is far better to use them to pay people their loss, inter- 
nalizing a lot of losses. People do not get out from under their obli- 
gations under my bill lightly. They have to take on a commitment 
to pay forever any economic loss stemming from that ii^'ury. 

Look at workers' compensation rates in our society. They are 
very high, because that is the undertaking that employers have to 
take on. So I am not suggesting we give manufacturers a free ride. 
I am suggesting we give them ceiteinty of their exposure for 
paying for the real loss of those who are injured in the course of 
using their products, and if you tell me that that will lead occasion- 
ally to economic judgments about how safe to make the product, I 
would say we are never going to get away from those judgments. 

Senator Gorton. Well, let's look at it in a different fashion. 

Can you give even — can you give any estimate, even a horseback 
estimate, as to the degree to which costs attributable to product li- 
ability would decline if your system were substituted for the 
present system? 

Presumably those costs would be less than they are, but half as 
much, a quarter, 90 percent? 

Mr. O'CoNNELL. My hunch is that they would be in the range of 
25-30 percent lower, maybe more, maybe less. 

Senator Gorton. Twenty-five or thirty percent lower. 

Mr. O'CoNNELL. Yes. I think they would be lower. On the other 
hand, I think, to a dramatic extent, as those no-fault figures from 
Michigan indicate, the dollars would be used to pay people for their 
real losses, rather than lawyers to argue about how it happened. 

Senator Gorton. Now, when you say 25 to 35 percent lower, you 
ar^ " e whole transaction cost. 
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Mr. O'CoNNELL. I am talking about premiums that an insurer 
bears. And, you know, I would say this. Would we say. Senator, 
that there should be no move on anybody's part to cut tort liability 
costs because that is going to lower incentive? Of course, we would 
not. 

We want to lower costs. Supposing they pay less for steel. Is that 
going to increase iiyuries? The whole game is to try to cut costs. 

Senator Gorton. Well, I assume that your follow-on answer to 
me is that if the decline in costs is only 25 or 30 to 35 percent, the 
incentive for safety is not going to be significantly lessened. Is that 
what you are saying? 

Mr. O'CoNNELL. Precisely. Because you have got public relations 
elements accompanjdng injuries. You have also got the commit- 
ment to have to pay people periodically for their losses for all time. 
I suggest to you that as long as we are internalizing substantial 
costs from accidents, we are deterring to an optimal extent that we 
can, as far as we can know. And whether it should be 110 percent 
of what we are now pajdng or 90 percent of what we are now 
paying or 60 percent of what we are now paying, or 130 percent, no 
one can know; and I suggest in the foreseeable future, no one will 
know. 

So we better use those dollars better than we are using them 
now at the risk — you are absolutely right to raise it. Senator — at 
the risk that we may be lessening deterrence. 

Senator Gorton. On another subject, you set up an option 
system. But as I read it, it is an option which is totally at the dis- 
cretion of the manufacturer 

Mr. O'CoNNELL. Absolutely right, sir. 

Senator Gorton [continuing]. The defendant in the case. How 
does that help a claimant who is primarily interested in a quick 
recovery of ou^of-pocket losses? 

Mr. O'CoNNELL. Well, because the defendant is given a very real 
incentive to come forward and pay his real economic losses prompt- 
ly. I might say, in answer to Senator Danforth that the bill in H.R. 
5400 does say that if the defendant does not— and this answers 
your question. Senator Danforth on an incentive if the defendant 
does not make an offer — the bill sa3rs, and I think it is a reasonable 
provision, that if the defendant does not tender, he at least offers 
the claimant a right to have arbitrated within 90 days his right to 
net economic loss based on fault. 

That is, there would be an assurance of either, a prompt hearing 
based on fault or pa3rment of net economic loss. A claimant would 
not have to take that hearing if he didn't want to. That is, he could 
pursue his tort claim, but the defendant who does not tender at 
least would have to give up the right to delay a hearing on wheth- 
er or not pa3rment of net economic loss is due based on fault. 

And I think that is a significant advantage, because if you turn 
to the seriously ii^'ured person, it is the long delay and uncertainty 
which is intolerable. People who are seriously injured are risk- 
averse. As I say, everybody else can afford to wait. The lawyers can 
afford to wait. Insurance companies can afford to wait. Defendants 
can afford to wait. The less seriously iiyured people can afford to 
wait. 
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And such a bill makes it likely that we can decrease that anxiety 
without writing a blank check here in this room and saying oh, 
hell, maybe it will cost more; let's not worry about it. 

I don't think we want to do that. I don t think we can do that, 
responsibly. So what I think I am trying to do is get those dollars 
more promptly into the hands of people who are seriously injured. 

That is my aim and I suggest to you in all due respect. Senator 
Danforth, that it ought to be the aim of the Senate. 

Thank you. 

The CHAiRBfAN. Professor, thank you very much. 

We next have a panel of four law professors. I wonder if you 
could stay at the table, too. They will give their testimony, but you 
might like to answer some questions. 

Mr. 0'C!oNNELL. Sure. 

The Chairman. Prof. Page Keeton, the University of Texas; Prof. 
George Priest, Yale Law School; Prof. Andrew Popper, American 
University Law School; Prof. Martin Shapo, Northwestern Univer- 
sity Law School. 

Gentlemen, thank you very much. I want to read into the record 
before you proceed some excerpts from a letter from another law 
professor, Guido Calabresi of Yale Law School. The letter was writ- 
ten to Mr. Blair BoUes on June 14, 1985. 

Mv own view is that it is most important that a decent bill go through, and I will 
emphasize this to Senators Dcuiforth, Dodd, and Gorton. As to what bill has the 
greatest chance of actually being enacted and whether any combination of bills has 
a better chance than the individual bills, that I think I had better leave to them. 
When we academics try to predict what is politically acceptable, we usually blotch it 
royally. 

As a result, if I am able to get into the process, what I mean to say is: (1) some- 
thing ought to be done; (2) what I would do, were I able simply to enact a reform bill 
on my own, probably would include some form of automatic and limited no-fault 
payment in some clearly-defined categories of cases. 

I would then reiterate the importance of not having the chase for perfection keep 
us from getting limited improvements, and so would ask for their poUticcd judgment 
as to what they thought would go through. 

I have siuKested a three-part approach which is essentially what I would do, were 
I doing it. Tlie first part is a bill which specifies automatic and limited recovery as 
described above. The Dodd bill has certain problems from my point of view, but rep- 
resents an approach of this sort. 

The second part would permit anyone who is injured to refuse such compensation 
and sue a manufacturer, et cetera. But then real fault would be needed; that is, the 
burden to be met in order to get recovery of a non-scheduled sort would have to be, 
as I have repeatedly said, at least as great as that of the Hasten bill. 

The third part would permit the manufacturer, et cetera, to refuse to offer com- 
pensation on a series of grounds. For example, lack of causation, imusual use of a 
product, something akin to a modem assumption of risk, et cetera; all situations 
which would represent for me instances in which the ii\jured pcuiy was in a better 
position to decide for safety than the alleged ii\jurer. 

For reasons which are too complicatea to go into here, I probably would not in- 
clude plaintiff negligence as against assumption of risk as a defense, and I might 
allow partial recovery in cases where causation was shown by statistical means. But 
how that added limitation on damages would work is also too complicated to go into 
in this letter. 

If the defenses didn't hold up, the alleged iivjurer would then pay on a no-fault 
schedule basis, but the schedule would be considerably more generous than provided 
for in the initial approach. 

The point of all this is to induce most such cases to be settled cheaply on the basis 
of a workmens compensation type schedule, but to allow either par^ to opt out, 
knowing that if they opted out thev would have a significant risk of doing less well. 

In other woi in cases of real reult, plaintiffs would have an incentive to reject 
com u < s of lack of causation, assumption of risk, et cetera, defendants 
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would have incentives not to offer compensation. Neither, however, would be likely 
to do this in the ordinary run of cases which today are so expensive and wastefid. 
The Hasten bill by itself doesn't give such incentives and would be mangled in the 
courts, even were it to be enacted. For these reasons I signed the list of people op- 
posing the bill. But as I have also repeatedly said, I dislike the existing situation at 
least as much. 

That is the letter from Professor Calabresi. 
Gentlemen, if there is no objection from any of you, let's proceed 
in the order in which your names appear on the list of witnesses. 
Professor Keeton. 

STATEMENTS OF PROF. PAGE KEETON, THE UNIVERSITY OF 
TEXAS AT AUSTIN SCHOOL OF LAW; PROF. GEORGE PRIEST, 
YALE LAW SCHOOL; PROF. ANDREW F. POPPER, PROFESSOR 
OF LAW, THE AMERICAN UNIVERSITY; AND PROF. MARSHALL 
S. SHAPO, VOSE PROFESSOR OF LAW, NORTHWESTERN UNI- 
VERSITY SCHOOL OF LAW 

Mr. Keeton. Mr. Chairman, members of the subcommittee, let 
me say at the outset that I reacted quite favorably to Senator Gor- 
ton's objective which is to attack whai I consider to be the princi- 
pal problem that has developed with respect to personal injury liti- 
gation. And this problem is not limited to product liability claims. 
This has to do with damages and not the substantive rules of tort 
liability. 

Punitive damages are being awarded on the basis of a vague 
standard for the kind of misconduct required, variously referred to 
as gross negligence, recklessness, or conscious indifference, and 
often the same evidence that gets to the jury on negligence is re- 
garded by the courts as sufficient to get to the jury for punitive 
damages. 

Many courts have no guidelines whatesoever for fixing the 
amount of these punitive damages, no maximum and no other 
guidelines. So that it is not abnormal for an amount of $16 to $20 
million of punitive damages in a case where actual damages is 
around $3 million or more. 

And I think this does present a serious problem; even if the pro- 
cedure being followed accords with due process (and there are cer- 
tainly due process arguments that can be made here) it is neverthe- 
less a very serious problem. 

I applaud the proposal for a study group on product disability 
claims. But the whole subject of punitive damages, it seems to me, 
should be given to this group and not just a limited punitive 
damage proposal. 

I would also say that damage award for pain and suffering — and 
especially in wrongful death cases — seem to me to be getting com- 
pletely out of hand, pursuant to which survivors can recover for, at 
least in some courts, in separate items, damages for loss of so-called 
society, damages for so-called mental anguish, damages for so- 
called bereavement. And this constitutes duplication of damages 
for one type of loan, serious emotional disturbance. 

And sometimes a sum should be granted for that, but not in this 
way. My point is, that it is the subject of damages that is the prob- 
lem. 
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dents. There is much to be said for the position that experience with different solu- 
tions will ultimately result in a consensus that will be the best. Moreover, the ad- 
versary system that results in the subjection of the doctrinal rules to careful scruti- 
ny with concrete situations involved provides the kind of flexibility that is not possi- 
ble to achieve through codiflcation of a large part of the tort law by way of the legis- 
lative process. 

Many accidents are attributable to negligence of victim, conduct of one or more 
users (including those who use hazardous products) and conduct of sellers of prod- 
ucts that prove to be defective or hazardous. The doctrinal rules and standards with 
respect to the responsibilities of victims, users of products, and suppliers of products 
should be made and subject to change by the supreme court of each state. 

Federal codification of tort law on products liability would in my judgment make 
it quite difficult to effectuate a tort S3rstem for a particular state that would be fair 
and equitable. It would bring about spurious interpretations to meet special situa- 
tions and conflicts in interpretations. This is in contrast to what would happen 
when the courts are confronted with needed changes in the law. An exception or a 
qualification is made, or the law is overruled. I believe that 50 state interpretations 
on federal product liability standards will create much imcertainty for many years 
and will result in unsettling the law in many states where the law has become rea- 
sonably well-settled. I believe S. 100 will increase litigation costs as indicated hereaf- 
ter. 

One serious objection to S. 100 relates to defenses. If fairness as between users 
and suppliers is to be achieved, defenses must be the same. Many states have abol- 
ished assumption of the risk as a defense in a negligence case in the absence of ex- 
press assumption of the risk. This bill would establish several defenses, including 
assumption of the risk, in addition to contributory negligence, and would make it 
virtually impossible for a state to work out a comparative fault statute properly al- 
locating costs of accidents between a victim who assumed the risk but was not negli- 
gent, a user-defendant who had no assumed-risk defense, and a supplier who was 
provided with this defense. More will be said about this later. 

I am convinced from a study of this bill that its passage would result in a vast 
increase in litigation. It would unsettle settled law in a vast majority of the states 
for many years. Specific observations are set forth below. 

THE ELIMINATION OF STRICT LIABILITY FOR SELLING A PRODUCT THAT IS DANGEROUSLY 
DEFECTIVE BECAUSE OF THE WAY IT WAS DESIGNED OR FORMULATED 

Virtually all stetes now recognize that a product can be defective, at the time of 
sale, in the kind of way that makes it unreasonably dangerous, and therefore dan- 
gerously defective, for one or the other of three reasons: (1) a fl.:*w in the product or 
a construction defect; (2) a failure by the producer or assembler of a product to warn 
or adequately to warn of a risk or hazard related to the way the product was de- 
signed; or (3) a defective design. 

It is also now generally recognized that the sale of a dangerously defective prod- 
uct subjects a manufacturer or producer to strict liability, i.e., liability without proof 
of negligence. 'Hiis simply means that the victim is only required to impugn the 
product; he is not required to impugn the conduct of the maker. 

Several reasons have led the courts to this position. One of the principal reasons 
is a practiced or institutional reason. Proof of fault in this area is difficult even 
when it exists. The kind of discovery that is necessary to prove that the manufactur- 
er should have known about a design hazard and the magnitude thereof is often 
quite expensive and the costs of litigation (so-called transaction costs) in proving 
negligence are quite substential. Indeed, a return to the requirement that negli- 
gence must be proved will increase the costs of litigation. 

A second reason is based on fairness and justice. It is based on the idea or notion 
that the costs of accidents due to dangerously defective products should be borne by 
the manufacturer or producer. It is based on the theory that generally speaking the 
manufacturer is in the better position to avoid accidents due to defective products 
and to bear the costs of accidents after they occur. It is most important to note that 
a manufacturer is not subject to absolute liability; only to liability for selling a de- 
fective product. 

The third reason commonly given in support of the elimination of negligence is 
closely related to the flrst. It is that the cause of accident prevention will best be 
served by the elimination of the difficult burden of proving negligence. The fact that 
a victim is often unable for flnancial and other reasons to prove negligence weakens 
the accident prevention objective of the tort action for damages based on negligence. 
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There are two primary reasons under the decisions for oonduding that a product 
can be found to be unreasonably dangerous and theref(»e dangmusly d^ective. 
These are that (1) the harmful consequences df an assembled or fobricated product 
as designed outweighed all the benefits; and (2) although the harmful consequences 
did not outweigh tne benefits, there was a technologic and eocmomically feasible 
way, at the time of sale, to design the product wil^ less harmful consequences. 

The primary difference between the bill as drawn and the law as it is in most 
states relates not to the importance of weighing danger against utility but rather 
whether the manufacturer's liability should be based on what it perceived or ought 
to have perceived the danger and the benefits to be as to be distinguished from what 
they actually were. A substantial number of drugs have been withdrawn from the 
market after a protracted period of use on people. This means, generally speaking, 
that the harmful consequences from the use of what may have been thouj^t to be a 
great product and a boon to humanity actually caused so much harm as to outweigh 
what the actual benefits proved to be. Many automobile and other products are re- 
called after a protracted period for the purpose of correcting a d^ign. These are 
often cases where, at the time the product was sold, the manufacturer did not per- 
ceive, and arguably could not in the exerdse of ordinary care have perceived, that 
the product was so dangerous. Evidence related to danger-in-fact (such as a series of 
accidents after the sale of the product, a change in design, or a recall) can very well 
be regarded as admissible to establish a dangerously defective product when such 
evidence would not be admissible to establish that the defendant should have per- 
ceived the danger. 

STATE OF THE ART IN DESIGNING A PRODUCT IN THE SENSE OF THE CUSTOMARY WAY 

The bill as drawn appears to define negligence in such a way as to mean that 
conformity to the customary way of an industry in designing a product would be 
conclusive that a manufacturer was not negligent. Tins is a serious aspect of the 
bill. 

Under Section 5(bXl) of the bill, it is provided that a product is unreasonably dan- 
gerous in design or formulation if: 

(A) The manufacturer knew or, through the exercise of reasonable prudence, 
should have known about the danger which allegedly caused the claimant's harm; 
and 

(B) A reasonably prudent person in the same or similar circumstances would not 
have manufactured the product or used the design or formulation that the manufac- 
turer used. 

Then in Section 2 on "Definition," it is provided that: (4) ''exerdse of reasonable 
prudence'' includes conduct of an ordinary person or class of persons in the same or 
similar circumstances, exercising the care, attention, knowledge, intelligence, and 
judgment that society requires of its members in the protection of their own inter- 
ests and the interests of others. 

Then in Section 5(bXl) B, it is provided that a product is imreasonably dangerous 
in design if a reasonably prudent person in the same or similar circumstances would 
not have manufactured the product or used the design or formulation that the man- 
ufacturer used. It is imclear to me why ''class of persons" was used unless it was 
meant to protect a manufacturer from a claim of negligence by proving that all or 
most of the manufacturers of an airplane, motorboat, etc., deseed the product as 
the defendant designed it. I realize the section could mean nothmg, since it qualifies 
everything in the last clause by stating that reasonable prudence includes exercis- 
ing the care, attention, etc., "that society requires of its members for the protection 
of their own interests and interests of others." Under the law of negligence, society 
requires of a person what the courts say it requires of a person. Any attempt in a 
statute to define negligence in any greater detail than stating that it is the failure 
to exercise reasonable care is a mistake. Courts have articulated the standard of 
care in different wavs, and it would be better to leave to the state supreme court 
the precise way to charge the jury as regards the particular activity involved. It is 
enough to say here that nearly all courts have held that custom of a class does not 
establish the proper standard, except in certain areas, since the pressures of compe- 
tition can cause the customary way to be less safe than it ought to be. 

THE DEFINITION OF PRODUCT AND PRODUCT SELLER 

These definitions illustrate the difficulty with attempting to formulate all the law 
of product liability in a detailed code. These definitions appear to be an attempt at 
codification of existing law, and thus leads to litigation over the meaning of words 
rather than to the more important question of whether negligence or strict liability 
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should be applicable with respect to the kind of person and the kind of transactions 
that are involved. The statute is made applicable only to products sold or leased to 
persons for ''commercial or personal use. Why not just use? This can result in liti- 
gation. The distinction between one who renders a professional service and one who 
renders a service such as a mechanic or a beautician is again one that is difficult to 
make, and the ultimate question in cases of this kind is whether the defendant is 
the kind of enterpriser that should be subject to strict liability. I realize this is 
simply an effort at condification of the existing judge-made rules on this subject. 
But judge-made rules can be altered to meet new problems. What about the automo- 
bile decder who in repairing a car supplies both service and parts and charges sepa- 
rately? These are questions best left to the courts for resolution rather than by way 
of having an inflexible code rule and especially one as ambiguous as a "profession- 
al" service rule is. Virtually all persons rendering service profess special technical 
skill and knowledge. 

OBVIOUS DESIGN HAZARDS 

Under the bill as framed, a product can be unreasonably dangerous as designed 
pursuant to Section 5(bXlXD), and yet not be unreasonably dangerous under Section 
5(2). So, in effect, the manufacturer's duty of care on a negligence theoiv as that 
theory is expoimded in the bill does not extend to guarding against (1) an unavoid- 
ably dangerous product'' or (2) an ''aspect of a product which was an inherent char- 
acteristic of the product and which would be recognized by the ordinary person who 
uses or consumes the product with the ordinary knowledge common to the commu- 
nity." 

This means, in the first place, that in the case of an industrial product a manufac- 
turer is not subject to liability for obvious dangers related to the failure to have 
adequate safeguards to prevent usuries and death related to moving parts. This is 
no longer the law in the vast majority of the states, whether or not liability is based 
on a theory of strict liability or negligence. Prior to the development of strict liabil- 
ity in tort based on the sale of a product that was defective in the kind of way that 
made it unreasonably dangerous — a development that has come about largely since 
1960 — a manufacturer could satisfy any duty of care with respect to design hazards 
by taking proper precautions to keep purchasers-for-use informed about the risks or 
hazards related to the inherent dangers of products. One central idea is that compe- 
tition and the market place is the best means for giving the kind of optimal safety 
that is needed. Prosser and Keeton on Torts (5th Ed. 1984), page 689. It was then the 
law that there would be no liability for harm resulting from obvious dangers wheth- 
er on a failure to warn basis or on a design defect basis. But the vast majority of 
courts today would subject the manufacturer to liability for obvious design hazards 
when there is proof of a feasible way to eliminate the hazard. This would certainly 
be true of industrial products that are unreasonably dangerous as a consequence of 
an obvious defect. One of the leading cases on this is Micallef v. Miehle Co., 348 
N.E.2d 802 (N.Y. 1976), decided by the New York Court of Appeals and overruling 
the earlier decision of Campo v. Scofield, 95 N.E.2d 802 (N.Y. 1950). 

I do not subscribe to the position that industrial employers (who are subject to 
liability only under the workers compensation S3rstem) and manufacturers will, 
under a free market, provide the kind of safety at the workplace that should be 
maintained. 

There is another serious difficulty with the "obvious danger" rule. It provides an- 
other decision point and thus the rule promotes litigation over the issue of whether 
or not the danger is to be regarded as obvious. Transaction costs are increased by 
such a rule. All of this is not to say that where a purchaser who is under no eco- 
nomic coercion bargains with a manufacturer and agrees expressly or impliedly to 
assume the risk — such as in the case of cigarettes — should not be allowed to do so. 
That is not a question that needs to be answered. 

THE UNAVOIDABLY DANGEROUS PRODUCT 

Under this bill, the defendant could not be subjected to liability if the harm was 
caused by an unavoidably dangerous product. The fact that a product is unavoidably 
dangerous does not mean that defendant could not be negligent in selling the same. 
Of course, a good drug or a vaccine can have unavoidable side effects, but if the 
unavoidable side effects outweigh the benefits, the seller should bear the costs. A 
manufacturer can be grossly negligent in continuing to sell an unreasonably danger- 
ous product after he obtains knowledge that the product is causing great harm. This 
term as used in the commentary to Section 402A of the Second Restatement of Torts 
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was only meant to say that a mannfiBCtoier would not be liable for ima:v0idable 
harm resulting from a good product. 

PAILURK TO WAKN AND PAILUMX ADBQUATSLT TO WARN 

Section 6 on product warnings or instructions sets forth <»xigting law in virtually 
all states on the subject of warnings. A claimant who seeks recovery on this theory 
must, according to the generally accepted view, prove that the manii^acturer was 
negligent. See Prosser and Keeton on Torts (5th Ed. 1984), page 697. It is a ground 
for recovery in many cases and is probably the most difiGcult proUem for a manu- 
facturer. Tliere is hardly any warning given that cannot be argi^ as being inad- 
equate. While it is often said that a product can be defective as marketed because of 
a failure adequately to warn of a risk, there is no liability for failure to warn of a 
risk unless the manufacturer knew or should have known in the exercise of ordi- 
nary care of the risk. A recent holding to the contrary is that of the New Jersey 
court in Beshada v. JohnsManville Products Corp.; 447 A.2d 539 (N J. 1982). 

PRODUCT SKLLKRS OTHER THAN MANUFACTURERS 

Under the bill as proposed, those who resell, such as wholesalers and retailers, 
are subject to liability onlv in a negligence theory except when (1) the manufacturer 
is not subject to service of process under the laws of the state in which the action is 
brought or (2) the court determines that the claimant would be unable to enforce a 
judgment against the manufacturer. 

This changes the law in the great mcgority of states. Under the U.C.C., a retailer 
is subject to liability on a warranty theory to purchasers and third-party benefid- 
aries. Very few courts in passing the U.C.C. changed this. Moreover, in most states 
the retailer is subject to strict liability in tort, pursuant to the position taken by the 
ALI in Section 402A of the Second Restatement of Torts. This tort liability extends 
to all those who would likely be harmed by a defeat of the kind that is proven. 

Flaws. Retailers provide a variety of fimctions in the marketing and distributing 
processes. They often perform certain functions by way of making products such as 
automobiles ready for delivery. They install many products. In the course of provid- 
ing these functions, flaws are created. Moreover, quite frequently, tires blow out, 
water heaters explode, and bottles break imder such circumstances as to indicate 
that there was a flaw at the time the retailer surrendered possession. But the acci- 
dent often destro3r8 the evidence and prevents an identification of the precise condi- 
tion that caused the accident. Under the bill, as drawn, plaintiff would be unable to 
recover against anvone because the retailer would not be subject to strict liability 
since it could not be established that its negligence was a proximate cause of the 
occurrence. The plaintiff could not recover agcdnst the manufacturer since it could 
not be established by a preponderance of the evidence that the flaw was present 
when the product (tire, boiler, bottle) was sold by the manufacturer. Probably the 
best solution to this problem would be a t3rpe of alternative liability pursuant to 
which the court would hold, under an alternative liability theory, that since the 
flaw in all probability was created either by the manufacturer or the retailer, each 
would be subject to entire liability with a right of contribution from the other. 

As to design defects and construction defects, the primary responsibility should be 
that of the manufacturer, but the bill assumes, however, that there is no justifica- 
tion for imposing any t3rpe of vicarious liability on a retailer unless recovery from 
the manufacturer is difficult because of inability to obtain jurisdiction in a conven- 
ient forum or because of insolvency. But the question is who should have the re- 
sponsibility for obtaining a judgment against the manufacturer. The bill as drafted 
invites litigation over whether the manufacturer is subject to service of process in 
the state where the action is bi-ought, and whether the claimant ' Vould'' be able to 
enforce a judgment. The retailer is in a far superior position to that of the consumer 
purchaser in negotiating a settlement with the manufacturer without expensive and 
time-consuming litigation. 

COMPARATIVE RESPONSIBILITY— SECTION 9 

This is without doubt the most questionable section of the bill. It will result in 
confusion and complexity and bring about much litigation in an area that is becom- 
ing fairly well-settled in each state. This does not mean that the law is uniform 
from state to state, but it is fairly well-settled in each state. Moreover, it ia not as 
important that there be uniformity as it is that there be certainty, so that cases can 
be settled in the light of established law. 
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There is no way for the Congress to provide detailed legislation about determining 
the responsibility of a manufacturer without affecting the entire tort S3r8tem of a 
particular state. This proposal would do so, even though it only purports to deed 
with product liability actions. 

Recently, the Supreme Court of Texas adopted a comprehensive comparative re- 
sponsibility system; the adoption of this bill would completely imdermine it. There 
are numerous problems with this portion of the bill. I will identify a few. 

(1) Assumption of the risk as a defense. Assumption of the risk, which is a kind of 
consent defense rather than a fault or negligence defense, has been abolished in 
those states that have adopted a comparative negligence or fault S3r8tem. It has been 
abolished — ^both for n^ligent actions brought against users as weU as strict liability 
and negligent actions brought against sellers of products. This is not to say that a 
party to tine contract cannot by contract expressly agree to assume the risk of harm 
from negligent or other tortious conduct. That is a separate and difficult matter, but 
that is the kind of assumption of the risk which would (if not against public policy 
and void for that reason) completely bar recovery. But under the bill as drawn, 
plaintiffs recovery would be diminished by the amount of responsibility allocated 
for his reasonable conduct in exposing himself to an appreciated danger. Thus, the 
employee who exposed himself to an appreciated danger attributable to a defectively 
designed or defectively manufactured industrial machine would have recovery di- 
minished. 

If this bill were passed, assumption of the risk would be restored as a defense to a 
product liability action. Would it be restored as a defense to a claim made against a 
negligent user in the same suit? If not, how is "responsibility'' to be allocated? 
Much tort litigation today is multiple party litigation. Claims are brought against 
both sellers and users in the same suit, and it can often be foimd that the tortious 
conduct of the user of a defective car, the tortious conduct of the supplier of a defec- 
tive car, and the tortious conduct of the user of another vehicle were all proximate 
causes of an accident bringing about a single and indivisible iivjury. In such a case, a 
fair and just allocation of the costs of the accident cannot be made imless the de- 
fenses based on the victim's conduct are the same as to negligent users and strictly 
liable or negligent suppliers. 

(2) Misuse of a product and alteration of a product attributable to persons who are 
not parties to the lawsuit. This is surely the most questionable portion of the bill. In 
determining what 100 percent of the responsibility should be for an iiyury, the bill 
requires that misuse of a product by one who is not a party to the suit is to be in- 
cluded (Section 9(bXlXB)). It is then provided that plaintiffs recovery is to be dimin- 
ished by the percentage of responsibility attributable not only to the plaintiff but to 
misuse and alteration by persons not parties to the suit (Section 9(bX3)) and who 
mav not be legally liable. I consider this to be completely unsound. 

(3) Negligent use by one who is not legally liable. It ia not clear to me what is 
intended here. Suppose the following case: 

Host driver— SO percent (negligent). 

Passenger guest victim— 10 percent (negligent); $2,000,000 damages. 

Truck driver^— SO percent (negligent). 

AfanM/oc^M/Tgr o/ca/^— 30 percent (defective). 

I wish to assume that there was a collision proximately caused by a negligent 
driver of a car with a defective gas tank and a trucker proceeding at an excessive 
rate of speed. The passenger-guest is severely burned when the car burst into flames 
as a consequence of a defectively designed gas tank. It appears that imder Section 
9(g) plaintiff would recover only 60 percent of his damages. Under the statutes and 
compensation schemes of most states, the negligence of one not legally liable should 
not be considered. Plaintiff should recover 6/7ths of his total damages or approxi- 
mately 85 percent. 

I^jured Employees. When an employee is iivjured in the course of employment 
and benefits are received under a state or federal workers compensation law, the 
bill appears to me to reach a desirable result. Moreover, federal legislation is justi- 
fied in this situation in order to eliminate the unfairness that now exists, particular- 
ly as a restdt of the fact that under the law in many states the employer is subro- 
gated to the extent of the amount payable under the compensation scheme to the 
employee's cause of action agcdnst the manufacturer, even when the employer's neg- 
ligence was a proximate cause of the industrial accident. Legislation is needed. 

PUNITIVE DAMAGES 

This is a specific problem with respect to which legislation, and federal legislation 
in particular, is needed. The court made standard of recklessness or conscious indif- 
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ference is a rather vague concept on the basis of which to punish. Of course, it is 
used in the criminal law, especially in the context of criminal homicide. But I sub- 
scribe to any reasonable effort to minimize the unsound social and economic effects 
brought about by excessive awards for punitive damages, with very little control 
being exercised over the jury by either the trial or appellate courts. It is my judg- 
ment that the English rules on this matter could well he adopted. I suggest res^ux^h 
in this area. 

PRODUCT LIABILITY REVIEW PANEL 

The proposal for a product liability review panel to study certain specific prob- 
lems, such as the proper way to go about providing adequate compensation for occu- 
pational diseases and perhaps some other toxic torts, is, it seems to me, a good one. 

COMMENTS ON DODD AMENDBCENT TO 8. 100 

I have alwasrs been skepticcd of any proposal in this or other areas of tort law that 
attempts to make available to victims alternative compensation systems, one which 
is based on proof of negligence or product defect with unlimited recovery and the 
other of which is a no-fault system based on a limited recovery. 

On the whole, it is my judgment that Senator Dodds proposal, which is based to 
considerable extent on provocative and thoughtful proposals of Jeffrey O'Connell, 
would substantially increase the total costs of accidents that would be borne by 
manufacturers, some of which, from a social and economic point of view, ought not 
to be regarded as costs for which a manufacturer should be responsible. Litigation 
costs with respect to product liability would not, in my opinion, be substantially re- 
duced and claimants would be able to obtain compensation for many injuries rcsultr 
ing from hazardous conditions of non-defective products that are not compensable 
under existing law. 

Senator Dodd's purpose is to provide a simple alternative to a lawsuit for recover- 
ing damages. He states: "In essence, an ii^ured person could recover damages for 
econmic losses simply by filing a claim agcdnst the manufacturer and showing that 
the manufacturer's product was responsible for the iAJurv and not the conduct of 
the ii\jured person. Alternatively, the ii\jured person could continue to seek tradi- 
tional tort damages. . . ." 

It would seem that imder the system proposed, victims represented by able trial 
lawyers normally choose the tort system if fidter discovery it appeared that recovery 
would be likely by way of proving negligence in the sale of a dangerouly defective 
product. 

The tremendous increase in product liability claims since about 1960 has been due 
only in jpart to the fact that recovery is obtainable without proof of n^ligence and 
on proof that the product was dangerously defective at the time of sale. It has re- 
sulted more than (1) greater sophistication of the trial bar in dealing with the multi- 
ple causes for accidents, and (2) the abrogation of the rule that a manufacturer's 
duty of cars in the sale of a product with a design hazard could be fidly satisfied by 
an adequate warning. It was as a result of the latter change that product designs 
came to be evaluated. 

Under Senator Dodd's amendment, if a claimant seeks a recovery by way of the 
common law tort system, plaintiff would be required to prove negligence. Except for 
three of four stat^ at most, plaintiff must under existing law prove negligence as a 
basic for recovery for failure to warn or adequately to warn. As regards construction 
defects or flaws, the same circumstantial evidence that is required to prove that a 
construction defect caused an accident will often be sufficient to give rise to an in- 
ference of negligence (res ipsa loquitur). As regards design hazards, in all but a 
small percentage of the cases, the danger (and tiie magnitude of it) fit>m the way a 
product was designed was known or quite clearly should have been known. There- 
fore, in most cases, the evidence required to prove that a product was dangerously 
defective is sufficient evidence to get to the jury on negligence. 

It is, therefore, my judgment that victims will choose the tort system in at least 
75% of the cases, where it appears to a trial lawyer that more likely than not recov- 
ery will be obtainable on a negligence theory. Since the very purpose of the alterna- 
tive claims procedure that Senator Dodd proposed would be to expand the area 
within which a victim can obtain some compensation, there will be a very substan- 
tial increase in the volume of compensable claims even though some of them wiU 
only be for economic losses. Will not the social costs of internalizing the costs of 
accidents in this way to the manufacturer outweigh all the benefits of providing 
compensation to those who need it? It is imposing costs on the manufacturer that 
should be bor by victims or through some kind of a welfare system. 
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Since the volume of claims made under the tort S3r8tem will not be materially al- 
tered, and since there will be a substantial increase of claims pursuant to the no- 
fault and non-defective product scheme, the costs of accidents attributable to prod- 
uct hazards will be greatly increased. 

It is quite important to observe that under the new claims procedure that is pro- 
posed, it IB only necessary to prove that an unsafe condition of a product was a prox- 
imate cause of an ii\jury, and b^ "unsafe" is simply meant any hazard that caused 
the accident while the product is being used in the normal way. Is is in the public 
interest to require manufacturers of drugs to compensate for all the side effects of 
drugs? This would be a very big change in the law. The only exceptions would be 
when (1) the injury was caused by an open and obvious dajiger, or (2) when the 
ii^ury was caused by an alteration by claimant, or (3) when the ii\jury was the 
result of claimant's unreasonable use with appreciation that the product was imrea- 
sonably dangerous, or (4) when the iAJury was caused by claimant's gross negli- 
gence. These exceptions would lead to litigation in the compensation scheme, and 
much more than that which is involved under a simple S3rstem, like the workers 
compensation system. 

It may well be desirable to take some areas of product liability claims completely 
out of the tort S3rstem and substitute therefore some other kind of a no-fault com- 
pensation system that would assure victims of a complete recoverv for economic 
losses. This could include occupational diseases and perhaps some other areas relatr 
ed to toxic torts. It was the recommendation of the ABA committee, of which I was 
a member, with respect to former Senate Bill 44, that this matter be given serious 
consideration with the thought that a no-fault compensation scheme be devised. 
Such proposals have been made in Congress. 

COBfMENTS ON SENATOR GORTON'S BILL 

This appears to be a thoughtful and reasonable proposal. There are some aspects 
of this bio that have my enthusiastic support. There are some provisions identiccd 
to, or so similar to, provisions of S. 100 that I will not comment upon them. 

(1) Uniform statute of limitations. It is proposed under the bill that there should 
be a uniform statute of limitations with respect to product liability claims filed in 
state courts. This would be helpful. Existing law on this subject varies widely from 
state to state and generally a difrerent limitations period is applicable to breach of 
warranty claims and tort claims. When a person is ph3rsic£dly ii\jured as a conse- 
quence of a dangerously defective product, there should be a reasonable length of 
time, after a claimant discovers or should discover the facts indicating that a prod- 
uct hazard was the cause of an iivjury, within which to bring an action. The time 
period ought not to be affected by the theory of recovery or the place where the 
action is brought or the place where the accident occurred. 

(2) Non-economic losses. The size of damage awards, especially for pain and suffer- 
ing, is a cause for some concern. This is so not only for product liability claims but 
other claims as well, including mediccd malpractice claims. However, there is a 
problem about when it is proper and constitutional to single out a particular class of 
claims for special treatment on this subject. Equal protection concerns are involved. 
This is not the place to attempt any discussion about when it is permissible to dif- 
ferentiate between classes of claimants and defendants based on special social and 
economic concerns. It is reasonable to take the position that fault or negligence 
should be a prerequisite to the recovery of damages for pain and mental suffering or 
any other non-economic loss, if provision is made for the recovery of attorney fees. 
Under this bill, a claimant would not be able to recover in any forum, state or feder- 
al, for non-economic damages for design defects or for failure to warn except on 
proof of negligence. 

(3) Unlike S. 100, this bill does not attempt to preempt state law, except to a limitr 
ed extent, or to write a code with much language that will lead to an increase in 
litigation over the meaning of words. Moreover, unlike Senator Dodd's amendment, 
Uiere is no attempt to provide a no-fault, non-defective product compensation 
scheme that would permit recovery in many cases against a manufacturer who pro- 
duces and sells products that are more beneficial than harmful. It is rather an at- 
tempt at changing the law as to damage recovery for design hazards in the absence 
(rf" fault, and to induce victims to seek recovery for economic losses only, thereby 
reducing legally recoverable accident costs and also litigation costs. 

(4) The coercive provision. The bill provides for both a federal cause of action and 
a common law cause of action. The federal cause of action would have to be brought 
in a federal district court and the common law cause of action would have to be 
broufi^t in a state trial court. The federal cause of action allows for economic losses 
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only and the state cause of action allows for non-economic losses, but only on proof 
of negligence with respect to design hazards and inadequate warnings. It is also pro- 
vided in Section 211 that if the claimant fails in a state court to prove in a design 
hazard case that the harm was caused by negligence, but does prove that he could 
have recovered in a federal court on the basis of the federal right, the court can 
enter judgment for the compensation benefits that he could have obtained in the 
federal court. 

But there is an important qualification. A penalty is imposed on the claimant if 
the court in a design defect or warning case grants to the defendant a summary 
judgment, directed verdict, or judgment on the pleadings b^ore the presentation ai 
the defendant's case. The penalty is payment of "defendant's attorneys fees and 
costs in an amount not to exceed one-half of the claimant's recovery/' Probably this 
was intended to mean when such action was taken and no error was found, if the 
case is appealed. As Senator Gorton states, this provision is to encourage claimants 
without colorable claims of negligence to use the federal route. However, it would 
seem to be clear that the action of the trial judge can sometimes be based on errone- 
ous perceptions of the law in relation to the evidence. It is possible for a trial judge 
arbitrarily to allow a case to go to the jury and obtain a finding of negligence with- 
out any evidence to support the verdict. Possibly, this penalty should apply when 
the pl£untifF finally loses at any stage or at any step in the trial or appellate process 
because there was no evidence as a matter of law to support the claim. 

I must say, however, that this provision gives me some concern. It is always difiB- 
cult to distinguish between good faith and spurious or bad faith claims. At this time, 
I express no opinion as to the wisdom of thiis provision. If the claimant has a colora- 
ble claim that would justify a recovery on the federal cause of action based on proof 
of an unreasonably dangerous product, he would in most cases have a colorable 
claim on a negligence theory. 

(5) Proximate cause and defenses to the federal cause of action for compensation 
benefits. Under Section 302 of this bill, it is provided that a manufacturer is liable 
for compensation benefits for harm caused by a product that was sold in a condition 
that is unreasonably dangerous. Are there to be no defenses? Are the usual "proxi- 
mate cause" requirements to be ignored? If that is so, then I have reservations 
about providing for recovery of all economic losses plus attorney fees. 

(6) Unreasonably dangerous. It appears that in providing for compensation bene- 
fits under the federal cause of action it is provided that a claimant could recover on 
proof that the product was unreasonably dangerous as designed, without any defini- 
tion of the meaning of the term "unreasonably dangerous. Is it intended that this 
be a federal question that is to be left to the federsd courts to resolve? I may have 
overlooked something. 

COMMENTS ON SENATOR GORTON'S REVISED PRODUCT LIABIUTY BILL (DATED APRIL 26, 

1985) 

Multistats Actions. My reaction to Section 203 on the subject of removal of state 
actions is quite favorable. It provides a procedural mechanism for dealing with mul- 
tiple claims filed in separate states as regards pretrial and discovery proceedings. 
Proceedings for consolidation and transfer of state product liability actions involv- 
ing a common question of law to a federal district court could be initiated by a 
motion filed with a federal judicial panel. If the case is accepted for pretrial pur- 
poses, each action consolidated for pretrial purposes would thereafter be remanded 
at or before the conclusion of such pretrial proceedings for trial on the merits. All of 
this makes good sense and is a practiced way for disposing of multiple claims involv- 
ing common questions. The pretrial proceedings would be calculated to lead to set- 
tlements in many situations. 

Jurisdiction and Venue. Under Section 204(a) a state civil action could be brought 
only in one or the other of four States — ^that of the defendant's residence, that of the 
plaintiffs residence, that in which the harm occurred, and that in which the defend- 
ant resides (if the defendant is doing business there). These appear to be the states 
that have a legitimate interest in fiie outcome, and claimant wotdd be prevented 
from shopping around for filing a case in the state with (1) the most favorable law 
on the issues involved and (2) jurisdiction (in the sense of power) to deal with tibe 
case. This provision combined with Section 206 on choice of law eliminates litigation 
about rather complicated choice of law questions related to which state has the 
greater interest in the claim and what the law of a state other than the forum state 
is. I presume that the forum state's own statutes would control as regards venue 
within the state. 
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Joint and Several Liability. Section 209 is a reasonable proposal for dealing with 
issues related to joint and several liability, contribution, and indemnity, but my sug- 
gestion is that these matters should be left to each state to resolve. There is no fea- 
sible way to deal with these problems except in the context of claims against those 
who are not product sellers. As my comments on S. 100 (page 9) indicate, there is no 
feasible way to deal with product liability claims as regards these matters without 
becoming involved with the law related to nonproduct liability claims. Both are 
often involved, and a seller-defendant (or defendants) is joined with other nonseller- 
defendants. It is my thought that these complex and difficult issues should be left 
with the state courts to resolve. State courts and state legislatures have been con- 
cerned about the numerous issues related to the proper allocation of costs of acci- 
dents between a negligent victim and tortious actions for the last 20 years. The pro- 
posed state comparative fault act, set forth in the Appendix on page 1148 of Prosser 
and Keeton on Torts (5th Ed., 1984), represents, in my prejudiced view, one of the 
best proposals. In any event, a proper solution involves much of tort law other than 
that related to product claims. 

The Chairman. Thank you, sir. 

Mr. Priest. 

Mr. Priest. Thank you. I am a critic of modem products liability 
law. I believe modem products liability law is in need of reform be- 
cause I think that in its current context, it harms both consumers 
and manufacturers. 

Rather than address the specifics of the amendments, let me 
present a way of thinking about them that is related to the reform 
of the law. 

Any legal rule, and in particular a rule in the products liability 
context, can have only two effects. First, it establishes incentives to 
make a product safely. Second, the rule can provide for insurance 
for losses that result. A legal rule or statute can influence incen- 
tives only up to a certain point. At some point it will be cheaper 
for the society to suffer the injuries and pay the damage judgment 
than to further enhance the safety characteristics of the product. 

After that point, the only remaining effect of a rule or a statute 
is to provide insurance. 

Now, the two effects of a legal rule on incentives and on insur- 
ance are hardly novelties. Courts have been aware of these two 
functions and they have attempted to achieve both of them 
through modem products liability rules. 

In my view, however, courts have not appreciated that these two 
goals can onlv be achieved sensibly if different methods are used. 

The central problem confronting products liability law teday is 
the confusion between the incentive and the insurance objectives of 
the law. It has been widely believed that by expanding liability and 
awarding more judgments to injured victims, the society would 
gain in terms of both incentives and insurance. 

In fact, there is a question as to whether there has been an im- 
provement in the incentives faced by the parties and a substantial 
question, although to my mind a certainty, that our modem prod- 
ucts liability regime has harmed consumers in terms of insurance. 

Why is tins so? The method to achieve optimal incentives for the 
production and use of a product is first to establish standards re- 
quiring both manufacturers and consumers to take appropriate 
precautions to prevent injuries, and to provide that where one of 
the parties has failed to comply with those standards, it will pay or 
suffer the full loss from the injury; that is, both economic and non- 
economic losses. 
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Full loss must be awarded in order to establish appropriate in- 
centives. 

The method to obtain optimal insurance, however, is different. 
Optimal insurance does not include the pajrment of full losses from 
an injury. If we look at the form of insurance that is currently pur- 
chased in the market, which is the best indication of what people 
want in the form of insurance, at least those people with money to 
buy it, and what they are willing to pay for, it is obvious that there 
is no market insurance provided for noneconomic losses. 

Even the most wealthy of the population cannot or will not pay 
the premiums necessary for coverage of noneconomic losses for ob- 
vious moral hazard and adverse selection reasons. 

As a consequence, to the extent that courts, through modem 
products liability law, have attempted to provide optimal insurance 
for consumers by awarding full common law damages in products 
liability cases, they have failed to achieve the insurance objective. 

Let me put the point more strongly. In my view, the insurance 
provided by modem products liability law has harmed consumers 
and has harmed the poor and low income consumers of the popula- 
tion most of all. An insurance premium, such as a products liabil- 
ity insurance premium, must be set equal to the average expected 
loss of the members of the consumer pool. 

Since the major element of expected loss is lost income, the aver- 
age expected loss will be above the income of the lower income 
members of the pool and below the income of the higher income 
members of the consuming pool. As a consequence, through manu- 
facturer-provided insurance the lower income members of the pool 
subsidize the higher income members of the pool. 

Manufacturer-provided insurance incorporates in its current 
form substantial cross-subsidization. Manufacturer-provided insur- 
ance has a substantially regressive effect on the distribution of 
wealth in the society and as a consequence, the high income con- 
sumers of the population may actually have benefited from prod- 
ucts liability law or, at the minimum, have been harmed the least. 

Those consumers that this society believes most worthy of con- 
cern, the poor and low income, have been harmed the most by 
modern products liability law, and this harm again has resulted 
from the judicial confusion between the insurance and incentive 
objectives of products liability law. 

The substantial attraction of the amendments now before this 
committee is that they begin to segregate the insurance and incen- 
tive objectives of tort law. Both amendments, as you well know, in- 
corporate separate titles providing two separate means of obtaining 
redress, one through the tort law, and the second through a form of 
compensation plan. 

In current form, the amendments frankly, I think, achieve this 
segregation between incentive and insurance objectives only crude- 
ly. But let me emphasize, these amendments make sense and they 
may achieve a substantial reform of products liability law if the 
tort law titles, title III of Dodd and title II of Gorton, were designed 
to set optimal incentives for manufacture and consumer production 
and use of products, and if the compensation titles, title II of Dodd 
and title III of Gorton, were designed to provide optimal levels of 
insurance for consumers. 
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Conceived in this way, I think these bills have substantial prom- 
ise. I must say, however, that the particulars of each of the amend- 
ments in their current form need substantial work before anyone 
can be convinced that the society will benefit by adoption of either 
amendment. 

Let me address one specific issue that is related to the conmients 
that Professor O'Connell made. The Dodd amendment differs from 
the (jorton amendment by the inclusion of defenses against recov- 
ery under the compensation plan. 

Now, initially one might think — and this was Professor O'Con- 
nell's argument — that it is inappropriate to include defenses in a 
compensation plan since most first party insurance does not in- 
clude defenses. 

On the other hand, there are two substantial differences between 
manufacturer-provided insurance and typical first party insurance. 
First, there can be no experience rating in manufacturer-provided 
insurance, as there commonly is or commonly can be under first 
party insurance. Second, under the current plans there are no limi- 
tations on recovery such as deductibles, coinsurance, or specifically 
limitations on the amount of coverage provided that is typically 
found in first party market insurance. 

In my view, the compensation plans of both bills would be im- 
proved if there were total limits on coverage provided, adjusted to 
compensate fully that portion of the population most in need of 
support. 

But in conclusion, the point I wanted to make is a very simple 
one. The extent these amendments can be refined to further more 
adequately segregate the incentive and insurance objectives of tort 
law, they may provide a substantial reform to modem products li- 
ability law as we know it. 

[The statement follows:] 

Statebient of George L. Priest, Professor of Law, Director, Program in Civil 
Liability, Yale Law School 

My name is George L. Priest. I am a Professor of Law at the Yale Law School, 
and Director of the Program in Civil Liability at the Yale Law School. The views I 
am presenting today are solely my own. I represent no one and I have no idea 
whether my views are supported by any party interested in this legislation. I have 
been engaged in the teaching and study of products liability law for 13 years and I 
have been at work over the last few years writing a book on the subject, I am not 
here to declare support for one Amendment or another. Rather, I ^1 attempt to 
inform you what I think the problems of modem products liability law are, and I 
will discuss briefly how these Amendments address the problems. 

I am a critic of modem products liability law. I believe modem products liability 
law is in need of reform, but let me make very clear what the basis is for my belief. 

Much of the objection to modem products liability law stems from the concern 
that the current level of payments is excessive. In my view, the claim of excessive 
payments alone provides no basis to change the law. If we can identify good reasons 
that defendants ought to be pajring these substantial amounts, then they ought to 
continue paving them. If we can identify social benefits from substantial defendant 
paj^ents, then these payments should continue. 

What are the grounds justifying these payments? The liability of manufacturers 
has been increased and increased dramatically since the 1960s, first, to encourage 
manufacturers to reduce the rate of product-related injuries and, second, to provide 
insurance for product-related losses that cannot be prevented. In the 1940s and 
19508 a theory was developed that a standard of strict liability would achieve these 
ends, and this theory provided the basis for judicial adoption of the strict liability 
poli^ in the 1960s and since. 
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The more careful study of products liability law over the past two decades, howev- 
er, shows that this theory, while admittedly the best that could be developed in tiie 
1950s and 1960s, is inadequate today. Indeed, the effects of strict liability are unfor- 
timate for consumers and manufacturers both. In my view, modem products liabil- 
ity law harms both consumers and manufacturers. 

Any legal rule, and in particular a rule in the products liability context, can have 
only two effects: First, the rule establishes incentives to make or use a product 
safely. Second, the rule can provide insurance for losses that result. A legal rule or 
statute can influence incentives only up to a certain point. At some point, it will be 
cheaper for the society to suffer the usuries and pay the damage judgment than to 
further enhance the safety characteristics of the product. After that point, the only 
remaining effect of a rule or statute is to provide insurance. 

The two effects of a legal rule on incentives and on insurance are hardly novel- 
ties. Courts have been aware of these two functions, and have attempted to achieve 
both of them through modem products liability rules. Courts have not appreciated, 
however, that these two goals can be achieved sensibly only if different methods are 
used. 

The central problem confronting products liability law today is the confusion be- 
tween the incentive and insurance oblectives of the law. It has been widely believed 
that by expanding liability and awarding more judgments to ii\jured victims, the so- 
ciety would gain in terms of both incentives and insurance. In fact, there is a ques- 
tion as to whether there has been an improvement in the incentives faced by the 
parties and a substantial question, although to my mind a certainty, that our 
modem products liability regime has harmed consumers in terms of insurance. 

Why is this so? The method to obtain optimal incentives for the production and 
use of a product is first to establish standards requiring both manufacturers and 
consumers to take appropriate precautions to prevent iivjuries, and to provide where 
one of the parties has failed to comply with those standards that it will pay or 
suffer the full loss from the iAJury, that is both economic and non-economic loss. 
Full loss must be awarded to establish appropriate safety incentives. 

The method to obtain optimal insurance, however, is different. Optimal insurance 
does not include the payment of full losses from an iiyury. If one looks at the form 
of insurance that is currently purchased in the market, which is the best indication 
of what people want — at least those people with money to buy it — and what they 
are willing to pay for, one notices that there is no market insurance provided for 
non-economic losses. Even the most wealthy of the population cannot or will not pay 
the premiums necessary for coverage of a non-economic losses, for obvious moral 
hazard and adverse selection reasons. As a consequence, to the extent that courts 
through modem products liability law have attempted to provide optimal insurance 
for consumers by awarding full common law damages in products liability cases, 
they have failed to achieve that insurance objective. 

Indeed, let me put the point more strongly. In my view, the insurance provided by 
modern products liability law has harmed consumers, and has harmed the poor ana 
low-income consumers of the population most of all. An insurance premium, such as 
a product liability insurance premium, must be set equally to the average expected 
loss to the members of the consumer pool. Since the m^or component of expected 
loss is lost income, the expected average loss will be above the income of the lower- 
income members of the consuming pool and below the income of the higher-income 
members of the consuming pool. As a consequence, through manufacturer-provided 
insurance, the lower-income members of the pool subsidize the higher-income mem- 
bers of the pool. Manufacturer-provided insurance incorporates substantial cross 
subsidization. Manufacturer-provided insurance has a substantially regressive effect 
on the distribution of wealth in the society. As a consequence, the hi^-income con- 
sumers of the population may have benefitted from products liability law, or at the 
minimum, have been harmed the least. Those consumers that this society believes 
most worthy of concern — the poor and low-income — have been harmed the most by 
modern products liability law. This harm has resulted from the judicial confusion 
between the insurance and incentive effects of products liability law. 

The substantial attraction of the Amendments now before this Committee is that 
they begin to segregate the insurance and incentive objectives of tort law. Both 
Amendments incorporate separate titles providing two separate means of obtaining 
redress: one through tort law: the second through a form of compensation plan. In 
current form, the Amendments achieve this segregation between the incentive ob- 
jectives and the insurance objectives only crudely. But, let me emphasize, these 
Amendments make sense and may achieve a substantial reform of products liability 
law if the tort law titles, Title in of the Dodd Amendment and Title II of the Gorton 
Amendment, were designed to set optimal incentives for manufacturer and con- 
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sumer production and use of products and if the compensation titles. Title II of the 
Dodd .^onendment and Title in of the Gorton Amendment, were designed to provide 
optimal levels of insurance for consumers. Conceived this way, these Amendments 
have substantial promise. I must state, however, that the particulars of each of the 
Amendments need substantial work before anyone can be convinced that this socie- 
ty will benefit by the adoption of either Amendment. , 

Let me address first the compensation titles of these Amendments. Again, these 
respective Titles seem to be most comprehensible and defensible if we consider them 
in terms of the ideal form of insurance for the consuming population. Analyzed in 
this light, there ia an immediate attraction to them. Both of the Titles provide for 
recovery under the compensation plan of economic losses alone. That is, they deny 
recovery for non-economic losses. As I indicated earlier, this ia a sensible approach 
to the problem. Not even the wealthiest consumers in the private market for insur- 
ance seem able to afford coverage for non-economic losses. One of the great failings 
of modem products liability law ia its provision of this coverage which harms low- 
income consumers most, but harms high-income consumers as well. 

The Dodd Amendment differs from the Cxorton Amendment by the inclusion of 
defenses against recovery under the compensation plan. Initi£dly one might think 
that it ia inappropriate to include defenses in a compensation plan since most first- 
party insurance does not include defenses. On the other hand, there are two sub- 
stantial differences between manufacturer-provided insurance and typical first-party 
insurance. First, there can be no experience rating in manufacturer-provided insur- 
ance as there commonly ia or commonly can be under first-party insurance. Second- 
ly, under the Amendments as currently drafted there are no limitations on recov- 
ery, such as deductibles, co-insurance, or specifically, limitations on the amount of 
insurance coverage provided, that ia typically found in first-party market insurance. 
In my view, the compensation plans of both Amendments would be improved if 
there were total limits on coverage provided, acijusted to compensate fully only that 
portion of the population most in need of support. 

There is a second source of concern in the compensation Titles. Both provide for 
deductions of collateral payments. In my view, the deduction of collateral payments 
requires substantial further study. Such a provision may distort insurance coverage 
among different groups of the consuming population. We would expect first-pari^ 
insurers to respond to the enactment of either Amendment by incorporating provi- 
sions in their contracts excluding recovery for product-related losses. Such exclu- 
sions would lower first-party insurance rates by shifting recovery to products liabil- 
ity defendants. Such a reaction, of course, would defeat the objective of the Amend- 
ments. But it would defeat this objective only in part. Some forms of collateral bene- 
fits are unlikely to be amended in this way. It ia unlikely that Worker Compensa- 
tion statutes will be similarly rewritten, that welfare statutes will be redrafted or, 
perhaps, that government medical and disability policies will be rewritten. If not, 
however, then the onlv plaintiffs affected by the reduction of collateral benefits in 
the Dodd and Gorton Amendments will be workers whose worker compensation pay- 
ments would be deducted, welfare recipients if welfare benefits are regarded as col- 
lateral benefits, and probably government employees if government medical and dis- 
abilily contracts are not amended in the way first-party contracts are. There is no 
reason to single out these groups within the injured population for the reduction of 
collateral benefits. Perhaps there are ways of anticipating these problems. But, at 
the minimum, further study is required. 

Let me turn now briefly to the tort law titles of the two Amendments: Title III of 
Dodd and Title n of Gorton: 

The tort law provisions of two Amendments differ substantially. Although neither 
provision in its current form seems totally appropriate. Title 11 of Cxorton is such an 
extraordinary jumble that it must be redrafted from the start. 

First, Title fl of Cjorton itself confuses the incentive and insurance effects of tort 
law l^ its ratification of current state law as the tort law standard. Current state 
law haa harmed consumers and manufacturers precisely because courts have ex- 
panded liability generally in order to achieve greater insurance. Much of modem 
products liability law reflects an effort to extend insurance by adopting increasingly 
stringent standards of liability. 

The hope promised by the Dodd and Cjorton Amendments, in contrast, is to sepa- 
rate the liability (incentive) issues from the insurance issues. Title III of Cjorton — 
the compensation plan — appears drc^Pted in this light, but it is contradicted by Title 
n of Grorton which ratifies current state law. These two titles, thus, are internally 
contradictory. There is no conceptual justification for creating a separate compensa- 
tion plan to achieve insurance and, at the same time, retaining the standards of cur- 
rent state law which themselves have been defined to provide insurance. A sepeu > 
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oompensatkm plan can only be justified if current state law is purged of its insur- 
ance features. T^tle n of Gorton fails this test miserably. 

There is a second form of confusion incorporated in Title n of the Grorton Amend- 
ment Again, the principal purpose of (and justification for) a tort law title is to es- 
tablish appropriate incentives for product manufacture and use. Scholars may 
ddbate at the fringes what standard should be defined to achieve this objective but, 
substance aside, all would agree that whatever the standard, full loss— economic 
plus non-economic losses — should be awarded whenever the standard is breached. 
Anything less then recovery of full loss will create inadequate marginal incentives 
for care. 

The Gorton Amendment's Title U, however, confuses the issues of standards and 
damages. It provides that, for design defect and failure to warn cases, a plaintiff can 
only recover full loss and punitive damages if negligence is demonstrated. There is a 
serious conceptual problem to this approach. First, if negligence is believed to be the 
standard that establishes appropriate incentives for manufacturer and consumer be- 
havior in design and warning cases, why should it not be applied as the exclusive 
standard of tort recovery? Why allow recovery of full losses without a demonstra- 
tion of neglience in areas that do not involve design and warning defects? (Paren- 
thetically, imagine the new litigation that would result under this proposal attempt 
ing to establish that a claim is not for a design or warning defect.) 

Secondly, Gorton Title 11 creates a peculiar administrative structure for the reso- 
lution of claims not involving negligence. Presumably, Gorton Title 11 allows a 
plaintiff to seek recovery in design and warning cases under currently prevailing 
strict liability doctrine, but limits recovery to economic loss. Perhaps this provisicm 
reflects an effort of the drafters to ameliorate the vagaries of state design and warn- 
ing law, but the hope is likely to be illusory. As I understand the Gorton Amend- 
ment, a plaintiff unable to show negligence is likely to be much better off avoiding a 
Title n action in favor of a Title m— compensation plan— action. The actual result 
may turn on the plaintiffs first-party insurance coverage. Under Title m of Gorton, 
the claimant need not show negligence — indeed need not even satisfy the defect re- 
quirement of most states' strict luibility laws — and yet still may recover attorneys' 
fees. Title n in comparison is much less attractive and is likely to prove a d^ 
letter except in unusual cases involving collateral benefits. 

These criticisms should not suggest that I am supporting the Dodd Amendment's 
tort law provision. Title HI of the Dodd Amendment, in its current form, offers us 
only uncertainty. It is not clear in the slightest what the reasonable prudence stand- 
ard means, nor how it would be interpreted by the courts. Reasonable prudence 
sounds like negligence, but mybest guess is that it would reproduce the strict liabil- 
ity standard enforced today. The attraction of the Dodd Amendment's language is 
that it appears to be an effort — essential in my view — to depart from the language 
courts have used for the past 25 years, in order to lead courts to rethink how to 
establish appropriate incentives for safe manufacture and use of products. I believe 
that this objective is totally laudable — indeed is essential — but I am not persuaded 
that the draSPters have yet discovered the appropriate terminology. 

Because of the limitation in time, I cannot address the substantial other questions 
raised bv the Amendments, but let me suggest some of them very briefly. 

The Amendments in their current form are needlesslv complex. There is no 
reason to burden this legislation with highly disputable and complicated issues such 
as the Sindell provision, the rehabilitation damages provisions, the contribution and 
joint and several liability provisions, or the attome3rs' fees and offer-of-judgment 
provisions. Each of these provisions raises substantially complex issues on which 
there is no consenus within the academic profession or, for that matter, within any 
of the various interests concerned with these issues. 

Allow me, briefly, to give one example: The Sindell provisions in Title n of Dodd 
and Title HI of Gorton seem totally premature. The theory of Sindell is defensible 
as an abstract proposition, but at the moment it remains an abstract proposition. 
There has not been sufficient time since Sindell was announced for the courts in 
any individual state to have worked out the details of the Sindell approach. At this 
moment, we have no idea exactly how these courts will work out the theory in 
terms of the products to which it will apply, the methods of measuring market 
share or otherwise apportioning damages. Most important, there is no reason to be- 
lieve that the courts in the individual states will fail for some reason to work out 
this problem with some success. Therefore, I see no plausible justification for the 
incorporation of a Sindell provision in this legislation. The other provisions listed 
above are subject to the same complaint. 

Obviously these Amendments can generate more than five minutes of criticism. I 
have tried to outline what I believe the most serious problems of the Amendments 
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are, and also what is most promising about them. Most importantly, to the extent 
that these Amendments can be refined to more adequately segregate the incentive 
and insurance objectives of tort law, they may provide a substantial reform of 
modem products liability law. 
Thank you very much. 

The Chairman. Thank you. 

Mr. Popper. 

Mr. Popper. Good morning. I am honored to have been invited to 
participate in the next phase of the debate on product liability 
today looking at compensation systems. 

The compensation proposals presented by Senators Dodd and 
Gorton represent a creative approach for solving problems of exces- 
sive transaction costs, delay, occasionally a 40- to 50-percent contin- 
gency fee, dilatory practices of the insurance and defense communi- 
ty, and occasionally the lack of stimulation of safety incentives. 

Before going directly to the compensation systems, though, just a 
word on the residual tort systems. Under the Dodd bill, some of the 
basic ideas of S. 100 are preserved in a terse residual negligence 
system. The essential standard of care, the treatment of various 
procedural issues, and the basic safety incentive signal sent out by 
that bill is at odds with my perception of tort law. 

In contrast the residual system in the Gorton bill essentially 
adopts State tort law, except it abolishes certctin recovery options 
under 402(a). As such, it deprives plaintiffs who are choosing a liti- 
gation option a meaningful recovery predicated on a compensation 
system, an unbalanced tradeoff, unless the compensation system 
provides ample and fair recovery. 

Accordingly, the focus of my statement is on the compensation 
systems in these bills. I am troubled by these systems. Professor 
Calabresi's letter read into the record today indicates that he is in 
favor of a no-fault system or some variety of it. 

Unfortunately neither bill constitutes a no-fault system. Neither 
bill is a valid parallel to workers' compensation. Both drafts re- 

auire injured consumers to show substantive or material product 
efects through the term "unsafe" in the Dodd bill and "unreason- 
ably dangerous" in the Gorton bill and other mechanisms. 

When you compound these requirements with the defenses set 
out in the bills, focused primarily on consumer use of a product, 
product alteration/risk modification, contributory negligence — per- 
haps in some context — ^you are most assuredly going to have litiga- 
tion and conflict leading to cost and delay. This is particularly 
problematic when the word "unsafe" in the Dodd proposal is de- 
fined in terms of the manufacturer's anticipated use. That has not 
been the law for some time. At least we could go back to the stand- 
ard of foreseeability. 

To conclude that a danger is unreasonable requires a compara- 
tive assessement with dangers that are reasonable, dangers which 
reasonable people would tolerate, dangers which limited popula- 
tions would tolerate. It is a complicated process. It is naive to be- 
lieve that defendants will pay compensation claims, agreeing with 
claimants that the danger their product creates is in fact an unrea- 
sonable danger. That is just not going to happen. 

But let's put all that aside and assume that we were looking at a 
valid compensation system along the lines of the workers' compen- 
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sation system put forward this morning. Does the 75-year history of 
workers' compensation justify the use of a compensation model in 
the product liability field? Has workers' compensation provided 
safety incentives? Has workers' compensation provided for fair and 
acceptable compensation? 

Has workers compensation been sufficiently flexible to respond 
to new technologies and new problems such as toxic tort exposure 
and occupational disease? If the answer to these questions turns 
out to be no, then it seems to me that it would be a disastrous mis- 
take to use a compensation scheme in the product liability field. 
Perhaps more than a mistake, it would probably end up being un- 
constitutional. 

To resolve these questions, I took a look at the literature. I re- 
spectfully disagree with my colleague this morning who stated that 
there is no literature adverse to the compensation model. In fact, I 
could find little support for the proposition that workers' compen- 
sation systems provide for incentives for safety in the workplace. 

I found masses of data suggesting that workers compensation 
allows industry to monitize human pain and suffering and trans^ 
late that onto easly passed-on insurance premiums. That is not a 
safety incentive. 

A Ford Foimdation study on workers' compensation states: 

Workers compensation is a parody of its name. Rather than compensating those 
maimed on the job, the system shields the indiistrv from financial liability for its 
workplace practices and promiscuous use of hazardous chemicals, and thereby un- 
dermines the country's efforts to improve worker safety and health. 

If the premise for workers' compensation on the other hand is 
uniformity, that too is easily destroyed in the literature. Consider, 
for example, the research of Theresa Riordan, who in analyzing 
workers' compensation foimd the following: If you're going to lose a 
thumb on the job, she wrote, try and do it in Iowa where it's worth 
$29,000, rather than across the border in Missouri where it will 
only fetch $6,800. 

The study of workers' compensation is particularly troubling 
when occupational diseases are anal3rzed. I could not fmd a single 
major law review article or journal commenting that workers' com- 
pensation works effectively in the occupational disease area. As to 
economic analysis, the literature is equally damaging. 

In research done by Professors Ashfora and Johnson, combining 
economic and legal analysis, they wrote: 

Perhaps the most remarkable observation which can be made is that despite ap- 
proximately three-quarters of a century of public controversy and concern, one 
cannot conclude on the basis of data generally cited to demonstrate the superiority 
of workers' compensation over negligence, that workers' compensation has effected 
an improvement in terms of wage loss compensation and deterrence objectives over 
the evolving negligence system it replaced. 

I contend that there is substantial literature that suggests that 
workers' compensation is a system at risk. 

In the Jime 18 hearing liefore this committee. Senator Gorton 
stated: Given the choice of a quick, albeit reduced, recovery or pro- 
ceeding at the often plodding pace of the existing tort system, most 
people will choose the compensation system. 

I agree. ! or Gorton is absolutely correct. I can state from 
very pei lai rience that when a profound iiyury occurs to a 
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child and medical expenses become insurmountable, then tempta- 
tions of such a system are overwhelming. 

Rightly or wrongly, many people will opt for compensation solely 
to avoid the traumatic and devastating effects of the trial process 
which requires an individual to re-live the agonies of an accident, 
the trauma of intensive care and potentially the death of a loved 
one. 

Because of that temptation, the duty to make a Federal system 
fair and accessible is a most solemn one. It would be a mistake to 
read this statement and also my full statement submitted for the 
record as an endorsement of the existing product liability system. 
The existing system does not prevent numerous tragedies — did not 
prevent one in my case. 

Accordingly, I do not make my criticisms lightly. If I thought I 
was looking at a Federal compensation bill which would in fact in- 
crease product safety incentive, I would be the first to commend 
that bill. Unfortimately, I have not seen such a piece of legislation, 
although I think we are getting very close. 

I vigorously endorse continued study of the product liability field 
in terms of compensation. I applaud the efforts of Senator Gorton 
and Dodd. I believe a study commission, detached from the political 
environment, could craft a compensation scheme that might make 
a substantial dent in the problems in the product liability field. 
Thank you. 

[The statement follows:] 

Statement of Andrew F. Popper, Professor of Law, the American University, 
Washington College of Law 

introduction and background 

Over the last 6 years the federal government has been involved in an anal3rsiB of 
the product liability system. During that time, the United States Depcu-tment of 
Commeroe conducted a study of the product liability S3rstem, and thereafter the 
United States Congress considered various legislative proposals designed to modify 
that ^3^st6m and thereby change the tort field. These efforts have culminated in leg- 
islative proposals, S. 44 and S. 100 being the most recent formal efforts, designed to 
chaiige state tort law by eliminating strict liability in tort in the warning and 
design defect area, substituting in its place a negligence S3rstem. In addition, these 
bills proposed major changes in the rules of evidence, standards of care, and modes 
of compensation in the field of personal injury practice. 

So far the political process has failed to forge a consensus between consumers, 
various and disparate industrial interests, retail interests and the insurance commu- 
nity. The task before the Commerce Committee today is different than that faced by 
the Committee in prior sessions. Today, the Committee is asked to consider whether 
a compensation system, in the nature of workers' compensation, could be used as a 
means of improving the tort system. This idea is appealing because, in theory, a 
compensation sjnstem holds out the promise of prompt payment, reduced transaction 
costs, and basic fairness to all parties. To craft a system that accomplishes those 
oknectives, however, is an extremely difHcult task. 

In reading through the compensation proposals, there appears to be agreement on 
the general goals of the tort and product liability law. Tlie tort field must provide 
sufficient incentives for the development of safe, innovative, and efficient products; 
it must operate in a manner that is cognizant of competitive realities, both in the 
establishment of a standard of care and in the perception of consumer expectations; 
the system, must be designed to minimize transaction costs without sacriHcing essen- 
tial process; the system must be fundamentally fair, providing a vehicle for expres- 
sion by ii^ured persons, an organized process for dispute resolution, a system that 
allows for alternative dispute resolution and a S3rstem capable of evaluating fault 
where such evaluations are appropriate. Most importantly, however, the tort s3rstem 
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must insure appropriate and complete compensation to persons ii^ured by the com- 
mission of a tort. 

SUMMARY OF TESTIMONY 

At this time, I cannot support any of the proposed federal product liability propose 
als. While S. 100 has been commendably amended, it nonetheless produces a product 
liability system which will not create necessary safety incentives and which will 
unduly burden consumers. The basic standard of care, treatment of numerous proce- 
dural issues, and the signal sent out by the bill is at odds with my perception of a 
workable tort system. In my view, the proposal of Senator Dodd retains as its resid- 
ual negligence S3rstem too many of the problems of S. 100 and for that reason, 
among others, is unacceptable. 

The residual tort system in the Cxorton proposal adopts state tort law. However, it 
abolishes damage options in the 402(a) area without providing a sufficient balancing 
feature. As such, it deprives plaintiffs choosing to use the tort system of a meaning- 
ful recovery. 

More importantly, I am troubled by the compensation systems which have been 
established in these bills. Neither bill constitutes a valid parallel to workers' com- 
pensation. Both drafts require an injured consumer to show substantive product de- 
fects, through the terms "unsafe'' in Dodd and "unreasonably dangerous in Gorton. 
According to Senator Gorton's clariHcation submitted last week, this could include 
showing the product was defective and unreasonably dangerous. 

Worker's compensation is provided to an individual who is injured in the course 
of emplo3rment, so long as the injury arose out of emplo3rment and the ii\jury is a 
"compensable disability." 

There is no requirement of showing that the event which caused the injury consti- 
tuted an unreasonable danger, a dimcult proof requirement. Accordingly, there is 
no parallel, and certainly no quid pro quo for compromising judicial options, as both 
bills do. 

Assuming that the s^tems were comparable to workers' compensation, there is a 
tremendous amount of work that must be done before they should be given approv- 
al. My analysis of the literature on workers' compensation indicates that the system 
is highly problematic, devoid of incentives for workplace safety, and, in terms of 
compensation, inherently unfair. Unless these problems can be worked out in the 
product liability context, the Senate would be opting for a system that is heavily 
criticized and plagued with so many difHculties that various pro-labor commentators 
today call for the abolition of workers' compensation. 

Finally, it is my view that there are pomts of consensus which should be recog- 
nized. Between and among responsible lawyers, there is the feeling that excessive 
fees to plaintiffs' and defendants' lawyers must be controlled. There is the belief 
that occupational disease and toxic exposure cases, as well as mass tort cases, are 
not properly handled under the existing tort system. There is recognition of hi^ 
transaction costs and occasional lack of fairness. There is no convenient vehicle in 
our existing legal system for recovery of small sums in product cases. A true fault- 
free compensation S3rstem could address some of these problems. I believe that such 
a S3rstem will not be created in a political forum. I strongly urge the creation of a 
Study Commission to analyze in a detached environment a proper product compen- 
sation system. 

THE COMPENSATION SCHEMES IN THE GORTON AND DODD BILLS DO NOT PARALLEL THE 
NO-FAULT PATTERN OP WORKER'S COMPENSATION 

Under the Dodd bill, a person mav pursue a compensation claim if they can prove 
that the product "was unsafe and the unsafe aspect of the product was a proximate 
cause of the claimant's harm . . ." (Section 201(a)). The claimant will be barred if 
there was an open and obvious danger, if an alteration or modification of the prod- 
uct occurred by the claimant, if there was an assumption of risk, or if the claimant 
was involved in an "extreme departure from accepted standards of care." Impor- 
tantly, the term "unsafe" is defined in terms of the "anticipated" use by the manu- 
facturer. These are controversial, onerous, and complex requirements. While Sena- 
tor Dodd expressed hope that it could be "carried out without attorneys" (Testimony 
of Senator Dodd, June 18, 1985), this seems most unlikely. The obligations of prov- 
ing a product is "unsafe", of distinguishing between open and latent hazaiaa, of 
proving the absence of alteration will require litigation in many cases. 

Any lawyer who has practiced in the product liability field recognizes the hurdles 
established in the aforementioned provisions. First, the term unsafe, when defined 
in termp ufacturer's intention gives rise to a broad range of criticism 
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brought up over the last few years in the Uniform Product Liability Act debate. Suf- 
fice it to say that many courts have decided that the manufacturer's intention is the 
wrong standard for evaluating whether a use by the plaintiff is a proper use. In- 
stead, it is only forseeable use which courts will tolerate as a plaintiffs evaluative 
standard, if plaintiffs conduct is at all pertinent. Second, the establishment of the 
"unsafe" criteria as the basis of securing liability is fundamentally at odds with the 
notion of a compensation scheme. Under workers' compensation, a worker does not 
have to prove that the event which caused his or her injury was the result of negli- 
gence or an unsafe condition. So long as the injury arose out of and in the course of 
employment, and it is the kind of injury which is characterized as a "compensable 
disability" the employee, in theory, can collect. 

Simply stated, workers' compensation does not require the establishment of lack 
of safety in the work environment, nor does it allow a worker to be denied liability 
if the workers' conduct is somehow construed as contributorily negligent. Indeed, 
the only reason that workers' compensation passes constitutional muster is the ab- 
solute lack of an obligation on the part of the injured worker to demonstrate fault. 
A classic case in this regard is Hoyle v. Isenhour Brick, 306 N.C. 248, 293 S.E.2d 196 
(1982), in which the North Carolina Supreme Court decided that workers' compensa- 
tion benefits are due and owing an employee who was injured in the course of his 
emplo3rment and who sustained a compensable injury, notwithstanding the fact that 
the employee had knowingly violated an explicit safety rule. Over half a century 
ago, the Supreme Court made clear that the 'l)argain" that is the predicate for ac- 
cepting workers' compensation, for tolerating the exclusivity imposed on workers, is 
one which involves the worker being cd>le to collect notwithstanding the presence of 
fault, unsafe conditions, or any other significant qualifying factor. (New York Cen- 
tral R.R. Co. V. White, 243 U.S. 188 (1917)) 

The complexity of proving "unsafe" condition is easily demonstrated in the litera- 
ture. In cases like Seely v. White Motor, 45 Cal. Rptr. 17, 403 P.2d 195 (1965), and 
Boatland of Houston v. Bailsy, 609 S.W.2d 743 (S.Ct. Tex., 1980), plaintiffs are 
denied recovery notwithstanding the presence of obvious injury because of the diffi- 
culties of proving up a lack of a safe condition or "defect." Product liability case law 
is also rich with instances where the plaintiffs are maimed or killed in accidents but 
have a difficult time proving that the unsafe condition existed when the product left 
the control of the manufacturer. The control element in product liability cases, as 
well as the alteration element (an affirmative defense to a compensation claim 
under the Dodd bill) are often referred to as timing problems in product liability 
law. They are difficult litigation issues and require an extensive evidentiary analy- 
sis which would be impossible in an expedited administrative process. 

In Scanlon v. General Motors, 65 N.J. 582, 326 A.2d 673 (1974), the plaintiff intro- 
duced evidence establishing that his vehicle was defective and caused injury. The 
court stated that the evidence was sufHcient to prove defect, but the plaintiffs lost 
the case. The plaintiffs failed because they could not establish a sufficient degree of 
unreasonable danger, but more importantly, because they could not establish the 
requisite control and timing mandated in product liability cases. These elements are 
going to be raised every time manufacturers contend product alteration occurred or 
any time there is an unsafe condition which is not generic or inherent in the prod- 
uct. 

If the true purpose of the Dodd bill is to create a compensation scheme, then the 
bill must be pure no-fault compensation. In his testimony, Senator Dodd stated that 
his clcdm S3rstem is like a 402(a) system, except that the plaintiffs are only going to 
recover economic damage. Section 402(a) is not a no-fault system by any measure. 
Quite the contrary, it is a fault-based system in which certain evidentiary presump- 
tions are grudgingly drawn from evidence that the product is in a defective condi- 
tion causing a danger that is found to be unreasonable. As such, the Dodd compen- 
sation scheme does virtually nothing except deprive plaintiffs of damages to which 
they are justifiably entitled. 

As to the residual tort system available to plaintiffs in the Dodd bill, the provi- 
sions are hauntingly similar to S. 100, and I oppose them for the reasons set out in 
my testimony last year. The language for negligence, "exercise reasonable pru- 
dence," is destined to create disincentives for scientific inquiry and to strengthen 
the custom and usage defense. The preempting provisions (Section 105) are overly 
broad and inconsistent with public policy in that state law is far preferable to the 
system suggested by Senator Dodd. Further, the so-called environmental exceptions 
set out in Section 105 are the narrowest possible exceptions particularly in their use 
of the Comprehensive Environmental Response Compensation and Liability Act ref- 
erences. The terms "hazardous substance' and "environment" are defined using the 
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CERCXA definitions. These definitions are shy on toxic substances, pesticides, and 
numerous other environmental risks. 

GORTON BILL 

The Gorton bill seems to be a more direct attempt at consensus than the Dodd 
bill. In the residual negligence system, the bill seeks to preserve state tort law, with 
the exception of the strict liability provisions involving punitive damages, actual 
and compensatory damages in design defect and failure to warn cases. It seems 
wrong to create a state tort S3rstem which denies people compensatory damages 
when they can prove a common law wrong. I do not believe that the trade-on of 
providing an optional compensation system justifies the damage limitation in this 
bill. However, short of the damage limitation, at this juncture, I do not have serious 
criticism of the residual negligence svstem. 

The compensation S3rstem established in the Cxorton bill is more seriously flawed 
than the compensation system in the Dodd bill. Like the Dodd bill it does not resem- 
ble the trade-off implicit in existing workers' compensation systems. Under the 
Cjorton provision, a claimant would have to show that the product is in a "condition 
unreasonably dangerous,'' presumably at the time the injury occurs. Elements of 
causation are implicit in the bill; further, Senator Cjorton has made clear that a 
claimant must prove the product was unreasonably dangerous or in defective condi- 
tion or, as stated last week, "something else." 

As with the Dodd bill, this proposal involves requirements which are onerous and 
complex prior to awarding compensation. Administrative entities do not lightly con- 
clude a product is in a condition unreasonably dangerous. To conclude a danger is 
unreasonable requires a comparative assessment with dangers which are reasona- 
ble, dangers which reasonable people would tolerate, dangers which limited popula- 
tions will tolerate, conditions which are only defective because of the presence or 
absence of warnings, and numerous other matters. It is naive to believe that defend- 
ants will pay compensation claims, agreeing with claimants that the danger their 
product creates is in fact "unreasonable." Tiiis question will be litigated for every 
product where there is the slightest possibility of an extent danger being character- 
ized as a tolerable risk. Given that spectre, one cannot characterize this as a no- 
fault system under any definition. Like the Dodd bill, this is a compensation scheme 
that profoundly limits damages, but then provides those limited damages only after 
the plaintiffs comply with rigorous proof requirements. 

If a trade-off is to be made, reducing available state tort remedies through the 
judicial system in exchange for an easUy-accessed compensation system which pro- 
vides limited damages, the trade-off must be based on compensation systems radical- 
ly different from those proposed. Even putting aside the enormous difficulties of 
compensation schedules, these bills fail on the simple ground of procedural complex- 
ity. 

All this being said, I am not fundamentally opposed to compensation schemes. 
Were a compensation scheme put forward which allowed for recovery without anj 
finding of fault, lack of safety, unreasonable danger, or other requirements, and if 
those schemes in fact allowed for modified compensatory damages, I would give 
them serious thought. However, such schemes have not yet been put forwturd. Ac- 
cordingly, I find no basis for supporting them at this time. 

HAD THE COBAPENSATION SCHEMES PUT FORWARD BEEN TRUE NO-FAULT COMPENSATION, 
PARALLELING WORKERS' COMPENSATION, WOULD THEY BE DESERVING OF SUPPORT? 

The compensation schemes put forward in the Cxorton and Dodd bills are not no- 
fault compensation schemes. They do not parallel workers' compensation in that 
they require affirmative evidence of defectiveness and unreasonable danger. Fur- 
ther, both place expectations on consumer performance and both require evidence 
about utilization of the product, in terms of the manufacturer's expectations. How- 
ever, given the desire of this Committee to go forward with the review of these sys- 
tems, I will assume for purposes of argument that these systems are compensation 
sjrstems which roughly parallel workers' compensation. Operating under that as- 
sumption, the following questions are pertinent. 

Are we comfortable usmg workers' compensation as an important corollary in our 
product liability system? 

Does the seventy-five year history of workers' compensation bear out a new and 
important use of compensation in the product liability world? 
• Has workers' compensation provideid incentives for workplace safety, suggesting 
that product compensation schemes will provide incentives for safe product manu- 
facture? 
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Has workers' compensation provided fair and acceptable compensation, or has the 
S3rstem been unduly restrictive and backward in its allocation of benefits? 

Has workers' compensation been sufficiently flexible to respond to new technol- 
ogies and new problems such as toxic exposure and occupational diseases? 

Before a workers' compensation model is accepted, in the product liability context, 
these questions must be answered. If it appears that workers' compensation fails in 
providing workplace safety and fails in providing fair and reasonable compensation, 
it would be a disastrous mistake to use a compensation scheme in the product liabil- 
ity field. Perhaps more than a disastrous mistake, it would probably be unconstitu- 
tional to deprive huge numbers of the American public from an existing entitlement 
based on a substitute entitlement which is known to be wholly inadequate. 

The following section of this testimony is a review of the literature published on 
workers' compensation in the last few years. It is by no means an exhaustive 
review, although an effort was made to survey both legal and labor-industrial jour- 
nals to gain some insight into the success or shortcomings of the workers' compensa- 
tion system. 

The literature shows that the worker's compensation S3rstem is a system in crisis. 
I could find little support for the proposition that the workers' compensation system 
provides incentives for workplace safety. I found masses of data suggesting that the 
workers' compensation S3rstem allows industry to monetize human pain and suffer- 
ing and translate that cost into passed on insurance premiums. 

It should be noted that there is no one workers' compensation system. There are 
numerous systems implemented by the various states, although each S3rstem has 
several identifying characteristics. Most either impose an exclusive remedy of com- 
pensation or make for a exclusive option. Most S3rstems are true no-fault S3rstems 
allo¥dng the claimant to recover without proof of fault or defect on the part of the 
manufacturer and without reference to the plaintiffs behavior. Most systems oper- 
ate off a compensation schedule that identifies various potential injuries and then 
provides a fixed sum to be allocated to the victim of the designated injury. Most of 
the ii^ury schedules are restrictive and exclude emotional ^stress, heart disease, 
and other ii^uries that are more difficult to diagnose. All systems have causation 
requirements. 

A SURVEY OF WORKERS' COMPENSATION LITERATURE 

After evaluating a 1980 study of worker's compensation by the Labor Department, 
Ford Foundation Fellow Mark Reutter commented that ''the 66-year old workmen's 
compensation program is a parody of its name. Rather than compensating those 
maimed on the job, the system shields industry from financial lability for its work- 
place practices and promiscuous use of hazardous chemicals, and thereby under- 
mines the country's efforts to improve worker safety and health." (Reutter, "The 
Shame of Workmen's Compensation" The Nation, Bdarch 15, 1980 at 298) Reutter 
notes that the workmen's compensation program is constantly plagued by the diffi- 
culties of proving causation. In most serious instances, workers' disorders do not 
arise from an identifiable or discreet event with a ''tidy cause; cancer, heart ail- 
ments and resiratory conditions not only take years to develop but may be influ- 
enced by many factors." (Reutter at 42) Accordingly, the S3rstem is perceived as in- 
herently inadequate and difficult to operate because of the causation requirements. 

Albert Kutcmns comes to a similar conclusion in a law review article noting "that 
workers' compensation coverage for occupational disease is a 'bad deal' for workers 
and society as a whole." (Kutchins, "The Most Exclusive Remedv Is No Remedy At 
All: Worker's Compensation Coverage for Occupational Diseases' 32 Labor L. J. 212, 
213 (1981)). Kutchins research includes a comprehensive anal3rsis of the Packer 
Report, "An Interim Report to Congress on Occupational Diseases" submitted to 
Congress in June 1980. (Kutchins at 216 and following) According to Kutchins, the 
Interim Report of the Department of Labor "contains a devastating anal3rsis of the 
failure of workers' compensation S3rstems to provide adequate relief for workers dis- 
abled by industrial "dust", toxic substances, carcinogens, or other unhealthy work- 
place conditions." (Kutchins at 216) Kutchins discusses at length the problems that 
workers' compensation has in dealing with toxic exposure, causation, and unpredict- 
able disability patterns. He finds the system ill-equipped to handle occupational dis- 
eases, raising the question of how such a system would deal with toxic torts or disor- 
ders with extended latency periods in the product liability world. 

As to the one apparent benefit of workers' compensation, uniform awards, the 
Kutchins anal3rsis makes clear that uniformity does not occur within the system. As 
an example, he compares cases of total disability brought on by disease, contrasted 
with disability brought on by accident. In his study, accident victims received 
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$23,400. However, if total disability occurs by disease, the average payment is 
$9,700. In cases where the workers die, the average survival benefit tor accidents is 
$57,500, whereas the average survival benefit for occupational disease is $3,500. 
(Kutchins at 221) 

If the premise for the use of this system in the product liability world is uniformi- 
ty, it will not come in the compensation process. There is no such thing as a uni- 
form head ir\jury for a child, back injury for an adult, or sjrmptomotolQgy for toxic 
exposure. Consider the research of Teresa Riordan, who, m analyzing worimien's 
compensation evaluated certain select injuries. She found, for example, "if you're 
going to lose a thumb on the job, . . . try to do it in Iowa, where it's worth ^,940 
rather than across the border in Missouri, where it will fetch only $6321. (Riordan, 
"Addinff Insult to Ir\jury" (March 16, 1984, Washington Monthly 12, 14)) 

The Kutchins research also touches on the question of incentives for woiiiplace 
safety. "There is no clear empirical evidence to support the hypothesis that the 
present pricing system [of workers' compensation] reduces aca^nt frequencies." 
(Kutchins at 224) Kutchins' concluding characterization of workers' compensation is 
telling: "[A]s a system designed to prevent occupational disease and take care of its 
unfortunate victims, workers' compensation is a pathetic failure." (Kutchins at 225) 

Kutchins is by no means alone in his conclusions. In the article "The dash Be- 
tween Strict Products Liability Doctrine and Workers' (]!ompensatu>n Ezdusivil^ 
Rule: The Negligent Employer and the Third-Party Manufacturer", 50 Ins. Council 
J. 35 (19K2), Jayne Lynch provides a superb anal3rsis of workers' compensation and 
its effect on workplace safety. On the question of whether workers' compensation 
provides incentives, the research by Lynch is explicit: "It is economically more ad- 
vantageous to incur the safety statute penalty and workers' compensation prrauum 
increases than to institute safety devices, programs, or training. 'The safety of indus- 
trial employees is often sacrificed for economic gain." (Lynch at 40) Lynch goes on 
to note that the force of product liability actions in terms of workplace safe^ is far 
more demonstrable than the presence of workers' compensation by any measure. It 
is her view that the workers' compensation bargain is no longer mutually advanta- 
geous and can no longer justify the employers' immunity from suit." (Lynch at 42) 

On the question of fair compensation. Lynch finds that most 83rstems compensate 
an employee "only to the extent which maintains his financial status just above the 
poverty level." (Lynch at 43) Lynch argues that the bargain which g^ves rise to em- 
ployer immunity is no longer valid and that workers' compensation is a vestige of a 
bygone era. "As long as workers' compensation exists, tiie employees' rights by defi- 
nition are abridged. As one commentator has noted: 'If the courts axe allowed to 
give employers immunity to all newly-developed causes of action and rights of em- 
ployees, the le^slative oalance will be forever lopsided in favor of employers'" 
(Lynch at 45 citing Lambry, "Manufacturers' Liability As a Dual Capacity of an 
Employer", 12 Akron L. Rev. 747, 769 (1969)). Lynch concludes that workers' com- 
pensation should be eliminated so that the relationship between the employer and 
the employee can be restored to an equal footing. 

The disparity in awards and the lack of safety incentives seems to be the most 
common criticism of the compensation system. One view of this comes from Paul G. 
Engle, who writes the following: 

'Theoretically, the money that companies shell out for workers' compensation 
coverage— like any other insurance premium— should serve as a financial incentive: 
the safer and healthier the workplace, the smaller the annual premiums. But, in 
practice, it doesn't quite work that way, observes Mark Patterson, a consultant for 
the Rand (Corporation. . . . 'The empirical evidence doesn't suggest that experience 
rating is an incentive for saving money,' . . ." (Engle, "A Fraying Blanket of Protec- 
tion: Will Occupational Disease Claims Undermine Workmen's (]!omp?", July 23, 
1984 Industry Week 41, 43) 

Engle goes on to note that the whole workers' compensation system has been de- 
veloped as a device to monetize accurately minimum costs for injury, thus eliminat- 
ing the incentives for safety in the workplace. (Engle at 43) Engle s comments are 
ecnoed in research on Canadian workers compensation by Linda McQuaig (95 Ma- 
cLeans 62, November 8, 1982) who finds that the system has "created a situation in 
which there is little financial remuneration for the injured worker — and little incen- 
tive for employers to do an3rthing about shockingly high death rates in the work- 
place." (McOuaig at 62) 

The fact that workers' compensation provides little incentive for workplace safety 
and also fails to provide adequate compensation has led some to call for a complete 
overhaul, by the federal government, of workmen's compensation systems. (See Che- 
lius, "The Influence of Worker's (Compensation on Safety Incentives", 35 Industrial 
and Labor Relations Review 235 (1982)). However, if this system is so decrepit that it 
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requires federal overhaul, one is hard-pressed to see why it has suddenly become the 
solution for perceived problems in the product liability neld. 

The study of worker's compensation literature is particularly troubling when oc- 
cupational disease cases are analyzed. I could not find a single major law review 
acticle or journal report commeding the workers' compensation system for handling 
occupational disease or exposure to toxic substances. This being the case, it seems 
dangerous to try and use this system to handle generic product defects. The two 
compensation proposals presently before the Committee are designed to handle 
those situations where there is an injured claimant dealing with a manufacturer 
who is, in theory, innocent from negligence. This is the situation, in many cases, 
with occupational diseases in the workmen's compensation field. The response of the 
workers' compensation field has been to first declare any unusual event to be non- 
compensable, and then to create a series of obstacles, invariably in the context of 
causation argument, that makes it next to impossible for workers to recover. In this 
regard, the research of Kutchins (supra) is overwhelming. His findings in the asbes- 
tos area as well as in other occupational disorders make it extremely clear that 
workers' compensation has been a dismal failure in dealing with occupational dis- 



The workers' compensation system is administrative and thus not subject to the 
opjenness and inquiry characteristic of our judicial process. The informality of ad- 
ministrative process has many inherent advantages: it usually means a quicker 
hearing, with less expenses and more full participation by directly and indirectly 
effected parties. On the other hand, when an administrative system is used as the 
fundamental vehicle for airing disputes, it often is inadequate. Last year I testified 
that the product liability litigation S3rstem was a necessaiy way to get full informa- 
tion about defective products. Indeed, in responding to the claim that the S3rstem 
allowed for repetitive litigation, I remarked that such litigation is necessary because 
your first product liability case is often just the "tip of the iceberg." It is only after 
numerous hard-hitting trials with high stakes that the full story is revealed. This 
has proved painfully true in the modern product liability world. The folklore under- 
lying DES, the Dalcon Shield, and asbestos are three obvious examples where public 
attention was focused only after repetitive litigation. If a compensation scheme is 
adopted, I have my doubts whether this kind of exposure, and necessary pressure, 
will be forthcoming. 

This month, a four-part series of articles appeared in the New Yorker magazine 
detailing the history of the asbestos litigation. The research was done by Paul Bro- 
deur, and begins in the June 10, 1985 issue of the New Yorker under the title 
"Annals of Law, the Asbestos Industry on Trial". Brodeur's research demonstrates 
that the risks of asbestosis were known to the manufacturers decades before the as- 
bestos litigation commenced in the late sixties and early seventies. It was the work- 
ers' compensation system that provided a screen or shield from public exposure for 
the industry, accoroung to Brodeur. 

"Because the lawmakers who drew up the statutes were prevailed upon by indus- 
try and its insurers to keep the cash benefits to a minimum, however, workmen's 
compensation proved to be a boon for employers: they were allowed to compensate 
for a worker's loss of ife and limb at bargain prices during a time when the iryuxy— 
and death rate — had soared in coal mines, steel mills, textile factories, and other 
comers of the nation's workplace." (Brodeur at 63) 

Brodeur's article denotes a sorry history in the asbestos filed. He shows how the 
workers' compensation system was sought out by industry to avoid liability, at a 
time when the industry subjected workers to known risks, providing workers with 
no information about that risk. 

Ultimately, the pressure of plaintiffs' lawyers, representing the estates of asbestos 
workers prevailed in making the asbestos crisis a matter of public concern. Brodeur 
shows that after successful litigation, Johns-Manville and Raybestos-Manhattan 
sought cover under the federal system, Johns-Manville opting for a bankruptcy. 
Tliis scenario raises the question of whether a compensation system which has so 
miserably failed in the workplace area ought to be given such serious consideration 
in the product liability world. 

One possible explanation for the barrage of criticism of worker's compensation is 
the fact that worker's compensation is not designed to make the worker whole. 
When compensation is forthcoming, regardless of fault, negligence, or "unreasonabi- 
lity" of risk, the dollar value of the compensation is, by design, approximately two- 
thirds of economic loss. One reason for this is the notion that employees will be 
more careful if they must share a percentage of their wage loss when they are in- 
jured. Further, courts have made clear that workers' compensation is not a suste- 
nance level compensation, but part of a supplement to the funds made available to 
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an individual for survival purposes. Nonetheless, the simple fact is that compensa- 
tion benefits are perceived as grossly inadequate while at the same time tiie com- 
pensation S3rstem is perceived as heavily biased in favor of the employer. (See 6 
Johnson, CuUinan, and Currington, "The Adequacy of Worker's Compensation Ben- 
efits, Interdepartmental Task Force on Workmen's Compensation Research and 
Technical Assistance Reports'', June 1979, available from the United States Govern- 
ment Printing Office) 

These criticisms raise the question of how workers' compensation compares to the 
existing tort system. This is addressed directly in the article "Negligence vs. No- 
Fault Liability: An Anal3rsis of the Worker's Compensation Example , 12 Seton Hall 
L. Rev. 725 (1982) by Professors Ashford and Johnson. This is one (tf the best works, 
combining legal and economic disciplines, analyzing workers' compensation and 
product liability. After exhaustive economic analsrsis and evaluation of empirical 
data, Professors Ashford and Johnson draw several conclusions. "Based on the belief 
that dollar for dollar, one l)uys' more incremental deterrence from non-victims than 
from victims, the negligence data appears superior to the worker's compensation al- 
ternative." (Ashford and Johnson at 761) The anal3rsis concludes with me following: 
"Perhaps the most remarkable observation which can be made is that despite ap- 
poximately three-quarters of a century of public controversy and concern, one 
cannot conclude, on the basis of data generally cited to demonstrate the superiority 
of worker's compensation over negligence, that worker's compensation has effected 
an improvement in terms of the wage-loss compensation and deterrence objectives 
over the evolving negligence system it replaced. (Ashford and Johnson at 766) The 
authors recognize that the negligence and product liability system is plaqued wil^ 
"uncertfdnty, expense, delay, and inadequacy of recovery" (Ashford and Johnson at 
727), and that these problems give rise to support for compensation models. Howev- 
er, their conclusions are unequivocal. Worker's compensation does not provide in- 
centives for workplace safety and does not provide fair and adequate compensation. 
Negligence systems, which would of course include strict liability systems, do a 
better job. 

On the question of the level of compensation, workers' compensation is uniformly 
criticized. The two bills proposed seek to avoid these problems by allowing proof d 
economic loss in each case. However, that would not address the compensable ii^uiy 
problem. The problems of causation and economic loss are difficidt. How would 
these compensation schemes view a heart attack, assuming the claimant could show 
that the heart attack occurred while using a product which required considerable 
exertion? The problem will require extensive litigation and will result in di^erential 
state law determinations. In the workers' compensation S3rstem, the problem has ex- 
isted for years with no fair resolution. (See Heart Injuries Under Worker's Com- 
pensation: Medical and Legal Considerations", 14 Sufforlk L. Rev. 1366 (1980)). 

In addition to heart disease, the workers' compensation S3rstem has stumbled 
when dealing with most "internal" injuries. Developing a causation anal^is, a pre- 
requisite to finding a claim "compensable," has proved to be extremely difficult and 
has given rise to a great deal of litigation. (See Schmidt v. Industrial Commission: 
Injury (Compensability Under Utah's Worker's (Compensation Law: A Just Result or 
Just Another 'Living Corpse'?", 1981 Utah L. Rev. 393) Heart disease, internal 
injury, and the whole field of emotional and psychological distress appear to baffle 
those who allocate funds under workers' compensation schemes. Under both the 
Gorton and Dodd bills, the only compensable recovery, outside of utilization of the 
residual tort system, is for economic loss. Would that bar most emotional distress 
claims? If a victim of a product injury suffers emotional distress, but through no 
fault of his or her own, C€uinot demonstrate fault on the part of the manufacturer, 
is their emotional distress, by definition, non-compensable? 

It has been a long time recognizing the validity of emotional illness and the need 
for compensation in that field. Historicallv, courts were reludant to provide any re- 
covery for emotional distress, and still balk at lawsuits designed to collect for negli- 
gent infiiction of emotional distress. It has only been in recent years that some 
courts have recognized the need to compensate for this very real and devastating 
phenomenon. Unfortunately, in the workers' compensation field, emotional distress 
ranks low on the scheme of precictable compensation. In Seitz v. L. and R. Indus- 
tries, 437 A.2d 1345 (R.I. 1981), a court decided that emotional distress and psychic 
disorders which are the direct consequence of workplace trauma are non-compensa- 
ble. While the court acknowledged the agony to the claimant and the indisputable 
medical reality of the disease, it found that the workers' compensation system was 
not capable of sorting out fraudulent claims. The incapacity to sort out fraudulent 
claims was the rational provided by trial courts in the first half of this century in 
their uniform rejection of emotional distress claims. In 1982, through the Supreme 
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Court of Rhode Island, we see a vivid example of how workers' compensation is 
caught in an earlier time, incapable of recognizing medical reality. (For an excellent 
note, see "Psychological Injury Resulting From Protracted Stress Is Not Compensa- 
ble Through Worker's Compensation", 17 Suffolk L. Rev. 493 (1983) 

Courts are not uniformly insensitive to the inadequacies of the workers' compen- 
sation S3rstem. Several courts have attempted to use the dual capacity theory in an 
effort to break through the problems of workers' compensation, allowing workers to 
ei\joy the dual capacity of both employees and consumers, and employers to have 
forced upon them the dual capacity of employers and manufacturers. When courts 
recognize this legal fiction, they allow for the consumer alter-ego to sue the manu- 
facturer alter-ego in product liability actions, contending that this result is fair and 
not barred by the exclusivity which is the prerequisite of workers' compensation. In 
California and Oregon, there are good examples of this phenomenon. (Bell v. Indus- 
trial Vangas, 179 Cal. Rptr. 30, 30 Cal. 3d 268 (1981); Perry v. Heavenly Valley, 209 
Cal. Rptr., 771 (Cal. App. 3 Dist. 1985); McGarrah v. State Accident Insurance Fund, 
675 P.2d 159 (Or. 1983)) These cases represent legal fictions made necessary by 
virtue of the regressive nature of workers' compensation. I should note that while 
courts recognize the legal fiction, legislatures often take steps to see that courts do 
not intervene in the process and tamper with the worker's compensation S3rstem. 
(See, for example. Section 3602 of the Labor Code of the State of California, effective 
January 1, 1983, which declared the dual capacity doctrine unavailable to workers, 
(California Stats. 1982, Ch. 922, Section 6) 

In the final analysis, workers' compensation comes out looking poorly. The benefit 
levels seem unrealistically low, administrative problems are rampant, definitions of 
compensable injuries are unclear, and the fundamental objective of fair compensa- 
tion and increased workplace safety seems to be unmet. I am hopeful that some 
form of alternative compensation S3rstem could be crafted which would ease the 
burden on the product liability sjrstem and perhaps permit certain ty^es of product 
claims to go forward with prompt administrative resolution. However, when the sys- 
tems proposed roughly parallel workers' compensation, they must be rejected and 
reconsidered. 

BOSCELLANEOUS COMMENTS REGARDING PROPOSED FEDERAL LEGISLATION IN THE 
PRODUCT LIABILITY FIELD 

As I stated in my testimony last year, I do not believe that a national product 
lisJi>ility law, implemented by each state (separately) would create uniformity. The 
notion that occasional federal diversity cases will create such uniformity is wrong 
and inconsistent with fundamental notions of federalism. State courts are not bound 
by federal court decisions in diversity cases. It is only the Supreme C!ourt which can 
bind state court decision-making. 

Regarding legal fees. Senators Dodd and Gorton and many others have found the 
S. 100 formula unlikely to reduce legal fees. I agree. Support for this is found in the 
Congressional Service Analysis of Legal Fees written by Henry Cohen, made avail- 
able April 27, 1984. Since the matter has been argued sufficiently I will not com- 
ment on it other than to add that some report transaction costs fees involved in 
workers' compensation are also high and rising every year. (See Riordan, March 
1984 Washington Monthly at 12, "Adding Insult to Injury") 

I am also opposed to excluding product sellers from the product liability scrutiny, 
thereby eliminating one of the most forceful and effective incentives for product 
quality. Product sellers are in direct contact with manufacturers and have tremen- 
dous market influence on product quality. Be eliminating product sellers from the 
product liability field, outside of demonstrable negligence, the Congress would 
create a disincentive for product sellers to do independent testing of products. They 
would also create a disincentive for product sellers to engage in full and complete 
consumer information, for fear that misstatements could give rise to a negligence 
action. Based on statements made in my S. 44 testimony, it is my thought that prod- 
uct sellers should be part of any product liability S3rstem, on an equal footing with 
manufacturers, although able to receive indemnification in appropriate cases. 

Ultimately, if a federal court liability system is adopted, substantial changes must 
be made to avoid recreating the problems with negligence that gave rise to strict 
liability in the first place. Record maintenance must be insured so that plaintiffs 
have some realistic potential of bringing a lawsuit. Doctrines like contributory negli- 
gence and other equally invalid antiplaintiff doctrines must be excised. 

If a negligence system is adopted, effort must be made to avoid the resurgence of 
a bottom-line "custom and usage" defense. It should not be the law that a manufac- 
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turer is relieved of liability simply because it engages in the same inadequate re- 
search and product development as other manufacturers in its field. 

If Congress opts for a federally-imposed negligence svstem, language such as "rea- 
sonably anticipated conduct/' "unavoidably dangerous , and other heavily criticized 
portions of prior drafts must be eliminated. 

On reflection it seems redundant to continue the attack on tabled legislative pro- 
posals. Should it occur that the specific language of the nature described above is 
once again before this Conmiittee, I would like to have an opportunity to provide 
my full commentary on that bill. 

CONCLUSION 

In the June 18 hearing before this Conunittee Senator Cjorton stated: "Given the 
choice of a quick, albeit reduced, recovery or proceeding at the often plodding pace 
of the existing tort system for an uncertain recovery and with all the trauma wnich 
can be associated with a court battle, most people will choose the former [compensa- 
tion ^stem] . . . " Senator Gorton is absolutely correct. I can state from personal 
experience that when a profound injury occurs to a child, and medical expenses 
become insurmountable, the temptations of such a system would be overwhelming. 
Rightly or wrongly, many people will opt for the compensation ^nstem solely to 
avoid the traumatic trial process which requires an individual to re-live the agonies 
of an accident, the trauma of intensive care and potentially the death of a loved 
one. Because of that temptation, the duty to make a federal system fair and accessi- 
ble is a most solenm one. 

On January 11, 1982, my son was severely injured when a vending machine fell 
on him in a supermarket crushing his skull. The injury occurred because of a design 
defect, but because the product which fell on him was not a consumer product, his 
case was pursued on a n^ligence theory. We filed suit, and through discovery 
learned that the defect which caused the machine to fall had occurred when the 
manufacturer had control of the product. We were then horrified to learn that this 
accident was not the first of its kind; other children had been severely injured under 
the same circumstances. I should note that the machine was designed for use by 
children. I lived through a life and death crisis and am very familiar with the pres- 
sures of a "quick, albeit reduced, recovery.'' In our case, to choose a compensation 
award would have relieved the stunning discomfort and pain of trial. However, it 
would not have provided the longterm financial protection my child deserved and 
that the trial process provided. 

It would be a mistake to read my testimony as an endorsement of the existing 
product liability system. The existing product liability system did not get tiiat vend- 
ing machine on the market. It did not provide incentives for product safety at a 
level that would have prevented this accident. 

Accordingly, I do not make my criticisms lightly. If I thought I was looking at a 
compensation system or a federal product liability bill which would in fact increase 
product safety incentives and make for a better claims resolution process, I would 
be the first to commend that svstem. Unfortunately, I have not yet seen a federal 
bill which could do a better job than the diverse, eclectic and highly problematic 
Mtate schemes that now exist. 

I vigorously endorse continued study of this field. I applaud Senators Gorton and 
Dodd for their excellent efforts. I believe a study commission, detached from the po- 
litical environment, could craft a compensation scheme that might make a sulwtan- 
iial dent in the product liability field and allow for a better allocation of resources. 
Obviously, a scheme modeled on the present workers' compensation system is a tre- 
mendous risk, based on the lack of success of that S3rstem. Nonetheless, consider- 
ation of these systems is a worthwhile effort and adds a new dimension and richness 
to the ongoing study of product liability law. 

There are many things that could change. Contingency fees of forty and fifty per- 
cent are outrageous and wrong. Dilatory tactics by the defense and insurance com- 
tnunlty are inexcusable. Eight year dela3rs to bring a products case to court are out- 
rageous. Equally outrageous is the prospect of uninsured high-risk manufacturers. 

These problems C€ui be resolved with time, and at this point, detached study. It is 
my hope that this will occur. 

Thank you very much. 

The Chairman. Thank you, sir. 
Professor Shapo. 

Mr. Shapo. Mr. Chairman, I am Marshall S. Shapo, and I am 
^^g^jbkUl for the opportunity to speak to you. 
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Instead of rehearsing my prepared statement, I would like to 
make some general observations about this sort of general legisla- 
tion at a very abstract level. It concerns me that the legislation 
does not necessarily seem to solve either the deterrence problem or 
the compensation problem — in Professor Priest's words read "in- 
centives or insurance/' 

It seems to me, further, that parts of this legislation ignore the 
very real benefits that are conferred by the present system, which 
include, among other things, notions of individualized justice and 
personal responsibility. The present system relies on certctin no- 
tions of adversariness, and in that regard, it seems to me that title 
n of Dodd is particularly troubling because what it appears to do is 
to deliver claimants into the hands of persons who may become 
their adversaries later on. 

At the same general level, I would suggest that the uniformity 
which presumably this sort of legislation is aimed at is a ghost, 
that the certfdnty which the legislation is designed to achieve is 
largely spectral. If I had time during the questions, I could give 
some particular examples. 

And I would also like to express the concern that it seems to me 
that the passage of at least some features of the proposed bills 
would send a very wrong message to State courts. First of all, it is 
a congressional second guess, and second, it is a condemnatory 
second guess. It says, "You have been wor^g at this for 20 years, 
you have been trying to iron out the kinks, but we think all along 
that you have been wrong.'* And in that regard, a further problem 
with this sort of legislation is that it seems to me to undercut a 
goal which many of us are now beginning to recognize as a fairly 
important governmental one in this country, and that is to decen- 
tralize decisionmaking and to decentralize the mistakes that often 
accompany decisionmaking. 

Now, I should emphasize, as I say in my prepared statement, 
that I am not necessarily opposed to discrete solutions to the prob- 
lem. It seems to me that you might well pick out one or two really 
serious, manageable problems to which you might devise crisp and 
man£^eable solutions, of which the principal one that occurs to me, 
the simplest one, would be doing something about the time for 
suits, the statute of limitations problem. 

A second one, although I think here you do have to proceed with 
more care, would be some kind of careful treatment of punitive 
damages. But to repeat a point that I think I made in my last ap- 
pearance here, I think that one of the most troublesome things 
about this sort of legislation is the political horse trading that it 
imposes upon a rather complex and knotty set of legal rules. I visu- 
alize, in markup, trades being made on literally dozens of rules, 
each one of which would be a proper subject for a full hour, if not 
more, of careful classroom discussion. 

Finally, I would suggest — and here I am italicizing a point that I 
believe I made in March — that to one who comes from far beyond 
the beltway, speaking as a private citizen, it seems to me that you 
do not have to look far beyond today's headlines or any day's head- 
lines to believe that there are many other issues that are much 
more natural for congressional action. 
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I oppose this legislation because it is comprehensive Federal leg- 
islation: because it is comprehensive, because it is Federal, and be- 
cause it is legislation. 

[The statement follows:] 

Statebient of Prof. Marshall S. Shapo, Northwestern Minority School of Law 

Mr. Chairman, I am Marshall S. Shapo and I am grateful for the opportunity to 
speak to this Committee. I am the Vose Professor of Law at Northwestern Universi- 
ty. One of my scholarly specialities has been the law of products liability, on which I 
have written several books and articles. Recently, I completed my work as Reporter 
for the Special Committee on the Tort Liability System of the American Bar Asso- 
ciation. The result of that work was a report of almost 1,000 pages, analyzing the 
workings of tort law in America. I believe your staff has copies of tiie report. 

I speak here as an individual, and not as a representative of the A.B.A. However, 
the report that I mentioned provides the framework for my remarks today. While 
that report focuses most closely on the workings of American tort law, it sets forth 
an analysis of what its title calls a "Jurisprudence of Ii\jury," and describes the 
many ways in which American society responds to injuries caused by a multitude of 
risky activities. The report thus places tort law, including the law of products liabil- 
ity, in a larger frame that includes compensation statutes such as workers' compen- 
sation and various kinds of regulatory statutes aimed at controlling hazardous proc- 
esses and products. 

The legislation before the subcommittee today seems to me to fit poorly into that 
developing jurisprudence. Many of my criticisms embrace changes in the law that 
would be worked by both the Gorton and Dodd bills, and some relate only to one bill 
or the other. 

I briefly summarize objections I have made at previous hearings to three features 
of these proposals — that they are comprehensive, that they are federal, and that 
they are legislative. 

Once comprehensive legislation is set in concrete, it becomes much more difficult 
to change one's mind. It is a characteristic of the work of scholars that they do 
change their minds as they think through problems more deeply. When a single 
academic does that in print, the merits of his or her arguments commend them- 
selves to courts which react through the incremental process characteristic of the 
judiciary. It is much harder for Congress to change its mind once it has legislated. 

Adoption of legislation like these proposals would replace a hard-won structure of 
case law that has evolved over twenty years and is, in fact, beginning to cohere. 
Legislation of this sort would sap the creative powers of state courts, aided in diver- 
sity actions by federal courts, that have produced this evolving structure. 

The incursions which these bills make into the developing common law, while I 
understand that the proponents believe they are mild as compared with S. 100, in- 
volve closely knotted questions of law that cu-e likely to come back to haunt us. 

In opposing comprehensive fi^eral legislation, I am £u*guing in part against a 
process of substituting political horse-trading for the discrete, reasoned analysis of 
particular legal issues, with the opportunity to think things through, that is a hall- 
mark of the judicial process. I must remark, in this connection, on the dizzying 
twists and turns of the attempts of the last few years to "reform'' products liability 
law. These efforts have included the Model Uniform Product Liability Act, which 
was designed as model state legislation; the various ancestors of S. 100 and that bill 
itself; and now the bills that are before this subcommittee. 

I can only begin to hint at my objections to these proposals even in their broad 
outlines. I put some of my objections in the form of questions and others as direct 
statements: 

(1) One may first ask why distinctions should be made among torts with respect to 
the sorts of damages that we have conventionally come to regard as tort damages. 
Specifically, why should we distinguish one form of strict liability products tort 
from anotlier form of strict liability products tort, as well as from negligent con- 
duct? I note in this connection that strict liability for abnormally dangerous activi- 
ties in a nonproducts context triggers the same kind of damages that negligent con- 
duct calls forth. 

(2) The efforts of the proposals to make sharp distinctions between design defects 
and manufacturing defects appear to me to be doomed to increase the number of 
unfair distinctions made by the law, or to increase the level of litigation, and quite 
possibly to have both unhappy results. 
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(3) The limitation of damages for certain kinds of injuries to economic loss has at 
least three vices: 

a. It does not respond to the widely shared intuition that pain and suffering dam- 
ages are "rationally convertible into dollars," and that as other authors have put it 
in another context, "the effect [of catastrophic ii\juries] on life-style is enormous, 
and a jury properly assesses the loss as a real injury that can only be compensated 
monetarily. 

b. The limitation of damages to economic loss would appecu- to achieve insufficient 
deterrence of risky conduct, because manufacturers dealing with uncertain risks 
will tend to do less research than is necessary to optimize those risks. 

c. The limitation of damages to economic loss appears to discriminate against non- 
earners. A classic case would be the accident involving disfiguring ii\juries. 

(4) Although I am not an expert in matters of federal jurisdiction, I do want to 
observe that the elimination of diversity jurisdiction in Section 202 of Gorton would 
deprive our law of an important enriching element. In my reading of products liabil- 
ity cases over almost twenty years, I can certify that the federal courts sitting in 
diversity cases have contributed immeasurably to the cross-country judicial conver- 
sation that has developed this branch of the law. 

(5) The initial process in Title 11 of the Dodd bill seems to turn adversariness on 
its head. It arguably undercuts the information-generating benefits of our present 
law and carries the seeds of gross procedural unfairness to claimants. 

I want to make a few other brief observations based on my recent opportunity to 
view our system of injury jurisprudence taken as a whole: 

(6) While I recognize the Committee's concern about statistics on the disparities 
between losses and recoveries in tort cases, I do not think the Committee should 
ignore the fact that litigation itself does have positive side benefits: it is a grievance 
mechanism for resolving disputes that have not yielded to alternative methods of 
settlement. It develops rules for conduct. And it reveals information that, especially 
in a world of declining regulation, may not be brought to the surface in any other 
way. 

(7) I should emphasize that what I have said in opposition to comprehensive feder- 
al legislation on this subject does not indicate that I necessarily would oppose a rifle 
shot approach to one or two discrete areas of the law, providing effective surgery 
against a substantial percentage of the judgments against defendants that many 
people would view as uneconomic or ui^'ust. So far as I can tell, the leading candi- 
date for this kind of specific legislative treatment would be the statute of limita- 
tions. Another such candidate, although here I think that one must proceed with 
particular care, would be the area of punitive damages. I am thinking here of pro- 
posals that have been made to limit the award of punitive damages in "mass tort" 
situations, and also various formulas that have been proposed to limit the amount 
of punitive awards to individual claimants. 

I also want to pose a few questions that relate tort litigation to the broader frame- 
work of iiy'ury law: 

(8) Wig should this particular branch of litigation be singled out for federal legis- 
lation? The work of the Civil Litigation Research Project indicates that the tort 
system does not have a particular tendency to overuse social resources. As one who 
has faithfully scanned eveiy federal advance sheet every week for more than 15 
years, I would suggest that ^ there is a problem of over-litigation in this country, it 
is attributable as much to other branches of the law as it is to tort claims. 

(9) Why alone among the presently existing tort actions should products liability 
be made a camel by tying a compensation S3rstem hump on its back? 

(10) Looking at the question from another perspective, why should a compensation 
scheme be invented for products claims, thus setting off products injuries from all 
other kinds of injuries that occur in society? 

(11) What I have said clearly implies what my reaction would be to efforts to tack 
S. 100 onto either of the proposcds under consideration today: the effect of that sort 
of bill would be to create a quadruple-humped camel — one whose ugliness would be 
a fimction of its legal messiness and inefficiency. 

I close with an example chosen only because it is recent. On the front page of the 
Post for June 6, there is a news story summarizing an article in a medical journal 
that hypothesizes "how high-absorbency tampons may have caused toxic shock syn- 
drome. In trying to apply the law represented by these proposals to suits growing 
out of TSS allegedly attributable to tampons, I identify, even superficially, at least 
three mcgor sets of issues: 

(a) Should one attribute the cause of toxic shock syndrome to a design decision to 
use certain kinds of fibers or to a manufacturing defect? 
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(b) Could one easily have separated "fault" and "non-fault" liability in such situa- 
tions, particularly as the number of cases increased in the months and years after 
1980? 

(c) Might a housewife who suffered toxic shock attributable to a tampon be limit- 
ed to her medical expenses, while her twin sister, an attorney, could sue for tradi- 
tional tort damages? Would we then have virtualljr identical cases growing out of 
the same sort of illness, in which siblings were divided into state ana federal court 
tracks, with different attorneys appearing in different courtrooms at different times 
to htigate on different theories very simuar fact quesdcms related to the sale of the 
same product? 

I don't presume to know the answers to these questions. I suggest cmly that before 
Ckmgress attempts to put a new grid down on top of an admitteolv complex existing 
body of law, it would do weU to consider whether it will be simplifying the law, opti- 
mizing the costs of accidents, or generaUy increasing the quotient c^ justice. As I 
said in my last testimony in March, as a citizen it appears to me that Congress has 
many more important matters on itis plate. 

Thank you very much, Mr. Chairman. 

The Chairman. We will put you down in the no column. 

Gentleman, I really just want to ask one general question which 
will, I guess, give you as much latitude as you could want in embel- 
lishing any views you want to state. 

Let me just say this. Professor Shapo has said very clearly and 
strongly and eloquently that he does not think we should do any- 
thing. That is the sort of simple policy decision that we really are 
equipped to make. We can decide that either we should do some- 
thing or we should do nothing. The problem is that if you decide 
the system is in bad shape and something has to be done, and then 
you begin asking for expert advice as to how to fix it, you ask 100 
experts, you get 100 different combinations of answers, each of 
which is very aggressively stated. 

I am just going to give you my assumptions. Eventually, you 
have to make up your mind on something. I have made up my 
mind on the following points. 

One, I believe, contrary to Professor Shapo, that the present 
system is bad, it does not work, and that it should be fixed. 

Two, I believe that it should be fixed with some kind of combina- 
tion of a tort system and a compensation system, and I believe that 
we in the Congress should begin putting together such a combina- 
tion. 

Now, given those positions, if I am your client, given the position 
that that is where your client is, your client thinks that the system 
is not right and that it should be fixed, and that it should be fixed 
with a combination tort system and compensation system, where 
do we go from here? Either, where do we go from here procedural- 
ly, what do we do next, or what sort of program should we move 
forward with, in your opinion? 

And this time I think we will begin with Professor Priest and 
move to Professor O'Connell. 

Mr. Priest. Well, it is an interesting question. Senator. 

It seems to me, as I understand your views, that your impres- 
sions and my judgment of the law are quite similar: That the law is 
in need of substantial reform, and that it could be substantially re- 
formed by segregating tort law and the incentive objectives of tort 
law, from the insurance objectives that can be achieved through a 
compensation system. 

I believe in such a reform, and I believe in it strongly. I think 
that as greater attention is devoted to the products liability prob- 
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lem in the literature during the next 10 to 15 years, more people 
will come around to that view, and more empirical evidence will be 
presented to support the view. 

The Chairman. If we wanted to write a bill now, if we wanted to 
just go back to the drawing boards, we have Senator Dodd's bill 
and we have Senator Kasten's bill, and we have Senator Gorton's 
bill. If we just wanted to come up with some legislation which is 
the best possible combination of the two, given the basic assump- 
tions that we have, what would you suggest? 

Mr. Priest. Well, I would start with the Dodd bill and work to 
improve both parts of the Dodd bill. It seems to me the tort law 
section of the Dodd bill, the reasonable and prudent standard, is 
hardly well developed. I do not know what reasonable prudence 
means, and it is not clear to me that it is going to be defined by the 
various courts in any way different from strict liability as we know 
it now. That title needs work. 

Second, there are a variety of ways in which the compensation 
system title needs work, but I think it provides a very good starting 
point, and I think there can be substantial reforms to the law if the 
Congress starts from the Dodd approach and begins working from 
the Dodd approach. The Dodd approach is not terribly different 
from the Gorton approach in terms of structure, although in its 
particulars I think the Dodd amendment is superior to the Gorton 
amendment. 

But the point I was tiying to make was this: I think if the Con- 
gress does not act in pursuing a bill of this nature, eventually the 
courts will come to recognize the adverse effects of modem law. It 
seems to me that the evidence is overwhelming that everyone loses 
from the system that wg have now. 

The Chairman. I assume that we are raring to go. The question 
is, where do we go. In other words, I guess the question is what is 
the mix between the tort system and the compensation system that 
we should be working toward? 

Mr. Priest. Well, I think the mix, the structure established in 
Dodd, is a very good one from which to start. Again, the mix is that 
the Congress should want to establish a standard in the tort law 
section of Dodd that tries to achieve appropriate incentives for 
manufacturers to produce safe products and that awards full eco- 
nomic and noneconomic losses for violations of those standards. 

With respect to the compensation bill, I think title II of Dodd 
needs substantial work. It needs to be more carefully designed to 
achieve what we imagine optimal insurance to be. It ought to be 
looked at solely as an insurance scheme, and we ought to think 
about what optimal insurance is. 

There are a number of ways in which it departs from optimal in- 
surance. I mentioned a couple of them. Again, I think the Gorton 
title ni departs even further, but I would start with Dodd title II 
£uid try and define an optimal insurance scheme. I think there 
would be a substantial improvement to the laws if that could be 
done. 

The Chairman. Professor Keeton. 

Mr. Keeton. Well, I would disagree with George on that. I would 
start with the Gorton bill, and let me say why I would. 
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I do not think the costs should be internalized to the manufactur- 
er unless either the manufacturer is negligent or he sells a danger- 
ous, defective product. I think under the Dodd bill, as I read it, and 
under Jeff O'Connell's proposals, the manufacturer would have re- 
sponsibility for compensation benefit just because an accident was 
caused by the product; it is therefore unsafe, and then you would 
have a few exceptions to that, but I think this internalizes a lot of 
costs that ought not to be internalized, and it will result in, I think, 
increased costs over what we now have to the manufacturer in 
terms of litigation costs plus claims paid out and so forth. 

So that I think that the real problem is not with the substantive 
law of liability. I think the substantive law of liability is reason- 
ably sound because it has been based historically on fairness and 
justice reasons, and I think we could get the fairness and justice 
reasons in some detail. If a manufacturer sells a dangerously defec- 
tive product, the costs of that ought to be internalized because it is 
in a position to bear these costs, and the consuming public ought to 
bear these costs other than the few who are victimized. 

So the problem is with the damage S3rstem, it seems to me, and 1 
think Senator Gorton has put emphasis on that and has not 
changed in any material way the substantive rule. 

The Chairman. Professor Popper. 

Mr. Popper. I guess I disagree with both Professor Priest and 
Professor Keeton. I would want to emphasize, in response to your 
question, the importance of conducting future proceedings in a de- 
tached environment. Up to this point, the political process has al- 
lowed all those involved to define a multiplicity of issues, some of 
which were unanticipated 6 years ago. I think the time has come to 
spend the funds and empower a study commission to proceed for a 
12- or 18-month period. 

I was involved with the deregulation of the trucking industry. I 
watched a multibillion dollar industnr spend 8 years of congression- 
al time arg[uing and then a 12 month study commission produce a 
workable bill that was passed in a matter of months. I think there 
is a great deal to be said for that. 

On the substance of the question, you asked what is bad about 
the system. I think that it is easy to find things bad about the 
system. It obviously does not create the kinds of incentives in every 
case that prevent many accidents. We do not live in a risk-free soci- 
ety. Further the system does have many benefits. Accordingly, I 
would not be so quick to conclude that delay, excessive litigation 
costs, our dilatory practices are enough to justify Federal intrusion. 

If I had to create a new Federal system, I would certainly take 
the residual tort system in the Gorton bill, and then I would be^rin 
to play around with the compensation system in the Dodd biU. I 
think that the requirements that the Dodd bill sets out for compen- 
sation, were we to get a useful definition of the term "unsafe," 
might end up being a workable Federal system. In the Gorton bill, 
the residual negligence system, which is essentially an adoption of 
State tort law, less a remedy option, might become a palatable 
option if in fact the corresponding compensation system provided 
exactly what compensation systems are supposed to provide: Some 
kind of fair, nonjudgmental recovery for identifiable or compensa- 
ble injuries. 
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The CHAiRBiAN. Professor Shapo. 

Mr. Shapo. First, I would like to make the point, Senator, that I 
did not think I had said that I was opposed to any legislation. In 
fact, I thought I had said specifically that I could very well feature 
l^islation that sliced out one or two particular parts of the prob- 
lem. 

The CHAiRBiAN. You did, you certainly did, and I am sorry that I 
so stated. As I understand it, you are opposed to the kind of com- 
prehensive legislation that we are discussing, but you left open the 
option of addressing specific matters such as statute of limitations. 

Mr. Shapo. That is correct, and I do want to emphasize that it 
seems to me that you could do that on a basis that is crisp, man- 
ageable and appeals intuitively to the sense of justice of a very 
wide group of people. It seems to me that if you take, for example, 
the case of the industrial machine that has been sitting out there 
for 35 or 40 or now and then even 55 years, and you apply a rea- 
sonable statute of limitations to that, then you probably bring a lot 
of people on board who would be very much opposed to more com- 
prehensive proposals. 

I am going to take the rest of your question on the basis that you 
put it as an "if I had to" question. I want to say first, preliminar- 
ily, that it seems to me that we must recognize that there may not 
be a bright line between what Professor Priest calls insurance and 
incentives, and what I persist in the old terminology of thinking of 
as deterrence and compensation. It seems to me that even if you 
have compensation payments being made by manufacturers, that 
at some level presumably the payment of that money is going to 
have some kind of deterrence or incentive effects. 

Now, you asked me, "if I had to," what would I pick? I think my 
answer is that I pick Gorton because it is less mischievous with re- 
spect to the law which in fact has been very carefully worked out 
over a period of 20 years, through what I have described elsewhere 
as a very interesting and rich cross-country conversation among 
the judges of the 50 state courts and also the judges of FedersQ 
courts sitting in diversity cases. 

That leads me to two specific comments on the Gorton bill. One 
way or another, I think these are both in my prepared statement. 
First, I think it would be unfortunate to eliminate the diversity ju- 
risdiction. I believe, insofar as I can certify to such an abstract 
proposition as an academic, that the diversity jurisdiction in prod- 
ucts cases has in fact enriched the law considerably, and I would be 
loath to give away that enriching element. 

My second concern — and I guess that this goes to both Gorton 
and Dodd — is that I find it very difficult to understand why you 
say that some torts, if we can call them that, are going to be com- 
pensated only on an economic loss basis while other torts will be 
compensated on the basis of traditional tort damages. 

I think that if you took a hypothetical case of the sort that we 
might spin out if we had time, that you might get very easily — in 
fact, I suspect a lot of cases are going to come out this way — the 
sort of case where you are uncertain as to whether the problem 
with a product is a design defect or a manufacturing defect, where 
you are uncertain whether there was fault or no fault, and where 
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?rou are uncertain about whether loss is properly called economic 
OSS or not. 

And in that regard, I would simply add that it seems to me that 
one of the most troublesome things about the economic loss limita- 
tions is their apparently discriminatory cut against those who are 
not in the work force. 

The Chairman. Thank you, sir. 

Professor O'Connell. 

Mr. O'CioNNELL. Let me say, Senator, that unlike George, I do 
take an occasional client, and I am glad to have you. Let me also 
say without any flattery that I think you are absolutely right, I 
think the present S3rstem is so bad that Federal intervention is 
called for. I think iS we wait for the State legislatures £uid the 
State courts, we will wait interminably. I think both Senators 
Gorton and Dodd are on the right track. I think we should use the 
tort system as an overall threat to induce people into a compensa- 
tion mechanism. 

Mv feeling about both those bills, that they are overly complex. I 
think Andy Popper has it right. I think when you include words 
like "unsafe" and "unreasonably dangerous" and include plaintiff 
misconduct, the whole thing will quickly crumble into a simula- 
crum of the present system, and that is why I suggest to you that 
you have a simple bill that gives the defendant a strong incentive 
to come forward and pay on an economic loss basis but do not force 
him to and then, as you rightly pressed me, whether you give, as 
Guide Calabresi suggests, the plantiff the right to turn that down 
but put disincentives on him from turning it down is a relative 
matter of detail. 

But I think the idea of having the dual system that you are ap- 
proaching is absolutely right. Let's have strong, simple incentives 
for defendants to come forward to take care of economic loss on an 
insurance basis, as George Priest suggests, and either impose that 
choice on plaintiffs because that is the way most ii\jured and ill 
pNeople are paid, if they are paid from insurance, or give the plain- 
tiff the right to turn it down but put sanctions on him in the form 
of then facing a tort system as it was framed under the original S. 
44 or some other sanction. 

The Chairman. Senator Gorton. 

Senator Gorton. Mr. Chairman, you have given us a fascinating 
panel here. I suppose it is oversimpliflcation, so I have to apologize 
in advance to Professor Shape as you did, but at least in dealing 
with comprehensive legislation, he says to do nothing at all be- 
cause the present system is a good one. Professor Popper says that 
it is not a good one, but I do not trust you all to do it, political 
contacts, you had better let the professors write it best, whatever it 
is they recommend after a few years. Professor Keeton sort of likes 
mine. Professor Priest rather likes Senator Dodd's. And Professor 
O'Connell thinks that the system is so bad that we have only done 
a slapdash job, and we ought to have really radical surgery, much 
more so than any of us is willing to do. 

I am not sure. I may say in connection with Professor Shape that 
amending your own statement a little bit, Mr. Chairman, I suppose 
we could decide to do nothing simply because the present system is 
better than an3rthing we could do. You pointed that out and stated 
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that you come to an opposite conclusion, as I have. We could also 
do nothing even though we dislike the present system because we 
have a feeling that whatever we would accomplish would be worse. 

Let me teU you, Mr. Chairman, that that is the answer I get 
from many of the people I thought I had been trying to help during 
the course of this last 6 months who are out in the audience. And 
so it is a very real threat and something which might cause us to 
want to follow Professor Shape's views on this subject. 

I guess I suspect — and maybe I can get it by reading your state- 
ments with great care — that one of the primary reasons that you 
differ, and I suppose reflect a broad cross section, each of you rep- 
resenting other academic points of view as well — is that we con- 
stantly, we at least will constantly confuse and debate the debate 
over goals with the debate over means, and I guess I get from some 
of you as we go through here some difference of opinion in the gen- 
eral philosophy about what the system ought to accomplish and 
what its goals are. 

There have been some at least incipient debates on that subject 
involving the five of you here, and it confuses us, of course, in con- 
nection with how we reach a goal, if we have been able to establish 
precisely what it is. 

I get the distinct impression even with you here, if we were able 
to agree on precisely what the goals of the system is, that the dis- 
agreements even among the Ave of you and among us over how we 
reached it, what kind of words or phrases we use, what kind of pit- 
falls to avoid because they are simply going to create a whole new 
series of opportunities for litigation, would be somewhat easier. 

You all were not here the the last time we discussed this issue. 
One of the members of this committee asked the staff to write up a 
simple chart, you know, tcddng a couple of cases and how those 
cases would be handled under each of the three systems, all tcgeth- 
er four, I guess, including the present system, and give it to him so 
that he could understand this entire matter in 10 or 15 minutes 
and make a rational decision. 

I wish it were that easy. I think that would be a help. Personally 
I wish it were that easy. My frustration, and I suspect the chair- 
man's, is that we can concentrate on the subject for an hour or 
two, as we are here today. Then we will spend the next week or 2 
weeks on something entirely different, and we have to start all 
over again from ground zero when we get back to it. 

I do think both from speaking to Professor Shape and Professor 
Popper I get the mood of the committee and maybe beyond the 
committee that they do think, one, that there should be legislation, 
two, that it should be comprehensive and that we are going to have 
to do it for better or worse, so that the best help we can get from 
all of you is what we hope is a more objective analysis from some 
of the people who are more immediately concerned, manufacturers 
or trial lawyers or like that, as to where we are going. 

But if €uiy of you is disposed at all to add to his written testimo- 
ny, like m^Jdng as clear as possible a statement of what the goals 
of the entire system ought to be, I would find it very, very helpful 
because I suspect I would agree with some of you and disagree with 
some of you, and then I could go on to attempting to figure out how 
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to draft, how to reach those goals, the means to reach those goals 
with which I disagree. 

Professor Priest, I guess I am frustrated by your testimony, less 
by the fact that vou prefer Dodd's approach to mine, is that I do 
not get very much from you, I do not have written testimony from 
you as precisely what means you are going to use to reach what- 
ever goals it is that you are outlining. 

So you say in general terms you do not like this, that, or the 
other thing, but that does not help me very much in drafting legis- 
lation or coming to a conclusion on some specifics, maybe one or 
two questions on specifics. 

And you. Professor Popper, obviously you have had a very emo- 
tional and heart-rending personal experience with the system, and 
that can both aid in the sharpness of approach to it and sometimes 
can put emotions in the way of policies. 

But you state in your testimony, part of which I think you read, 
you stated that a quick recovery of the type contemplated by the 
compensation schemes in both Dodd and Gorton would not have 
provided the long term financial protection which your child de- 
served. 

Of course, we were trjdng to design these proposals to do exactly 
that, but we are thinking more in the context of an employed 
person more than we were of a child. Assuming that the definition 
of wage loss were amended to allow for potential income for minors 
or for people who are unemployed, what element of appropriate fi- 
nancial protection would not have been available for your child 
under those specific circumstances under these bills? 

Mr. Popper. Let me restate what I think you said. You said you 
are contemplating a compensation system where wage loss is no 
longer the measure of economic loss. Wage loss in the present con- 
text, would eliminate recovery for children, retired people and 
similarly situated groups. And that, of course, is an inequity that 
one would hope was not intended. 

If you modify that language to include wage loss plus medical, 
ongoing medical expenses, it really depends on the kind of injury 
with which you deal. In our case, dealing with a severe head 
injury, the range of costs, in addition to pain and suffering, familial 
distress of punitive damages, are really beyond articulation. 

I think that when you have a profound injury to a child or a 
back injury of an adult, you are looking at a totally rewritten 
script for that person. As soon as you try to capture in legislative 
parlance an equivocal dollar value, you miss out on so many things 
that are essential to protecting that person's interest over the long 
run. 

I do not know what will happen to my child. I do not know what 
his brain injury will entail. I do not know when he reaches the 
ages of 7 or 14 if the critical learning functions that click in at that 
time will occur. If the level stays constant in his development— 
that is, it does not increase — I do not have the slightest idea what 
will happen to him. 

In the process of trying to evaluate head injury and back injury 
cases, the range could be anjrwhere from, say, $10,000 to $12,000 a 
year for simple medical maintenance, up to $50,000 to $100,000, a 
year not even considering direct dollar wage loss. 
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f Senator Gorton. Does that mean that there is no standard liabil- 
I ity which will work in a compensation scheme in cases like that? 
r Mr. Popper. It means that in cases like that you have to be able 
to explore fully with a judge or a jury all of the potential remedial 
options. You cannot put on a compensation schedule with any con- 
cise terminology the kind of damage potential you are talking 
about when a whole life has been changed. It does not work that 
way. I would think that the only way to fairly proceed is not just to 
look at compensation, but look at the necessity of airing the griev- 
ance, look at the necessity of dealing with the rage, of getting the 
product off the market, of deterrence, and that is not going to 
happen throiigh a compensation system. 

Compensation systems are inherently administrative. They do 
not provide the public airing that a trial provides. My guess is that 
with asbestos, with DES, the Dalkon shield, you would not have the 
kind of public commentary without the high stakes litigation that 
occurred in those fields that ultimately gave rise to the publicity 
and then to the recognition of the distress. 

So I would have to say that I am at the moment without a way 
of easily monetizing or capturing the legislative language for that 
kind of loss. 

Senator Gorton. Mr. Chairman, since my time is up, I know you 
will let me go on; and you have got two more panels to hear from 
today. 

The CHAiRBiAN. Three more? 

Senator Gorton. Three more? Wow. Right. So I think will have 
to let it go now and hope that these witnesses will answer ques- 
tions in writing. But I must say that if any of you is willing to 
write us a letter, to write me a letter simply stating what your gen- 
eral philosophy in this area is, what goals the system should estab- 
lish, I would appreciate it. It would help me greatly, immensely in 
evaluating your testimony, and for that matter where I want to go 
myself. 

I have, as you all know, somewhat changed my mind during the 
course of the debate in the last 3 years over this entire subject, and 
it is certainly possible that I will again. Professor Shape, that we 
are probably going to do something. So the question which the 
chairman asked you is an appropriate one? 

Mr. Shapo. Might I say one thing. Senator? I have just produced 
a report of almost 1,000 pages for an ABA committee. That report, 
at a length of almost 200 pages, in I think it's the fourth chapter, 
tries to answer your question. It isn't as concise as you would like 
it, but that is because this branch of the law responds to a variety 
of social needs. But at that length I think that the chapter does, 
using the terminology of courts in response to concrete cases, 
produce a clear statement of goals, purposes, rationales, however 
you wish to phrase it. 

Senator Gorton. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Gentlemen, thank you very much. We have obvi- 
ously a number of members who are absent, and I hope that you 
would be receptive to receiving written questions if members have 
written questions for you. 

Thank you very much for an excellent panel. 
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The next panel: Martin Connor, General Electric; Phil Jenkins, 
Sweepster/ Jenkins Equipment Co., member of the board of direc- 
tors and representative of the Farm Industrial Equipment Insti- 
tute; Patrick Head, FMC Corp. on behalf of the Business Roundta- 
ble Lawyers' Advisory Committee; Joseph R. Creighton, vice presi- 
dent and senior legal adviser, Harris Corp., on behalf of the Coali- 
tion for a Uniform Product Liability Law. 

Mr. Connor, would you start, please? 

STATEMENTS OF MARTIN F. CONNOR, WASHINGTON CORPORATE 
COUNSEL, GENERAL ELECTRIC CO., ON BEHALF OF THE NA- 
TIONAL ASSOCIATION OF MANUFACTURERS; PHIL F. JENKINS, 
SWEEPSTER/JENKINS EQUIPMENT CO., AND MEMBER OF THE 
BOARD OF DIRECTORS AND REPRESENTATIVE OF THE FARM 
INDUSTRIAL EQUIPMENT INSTITUTE; PATRICK J. HEAD, VICE 
PRESIDENT AND GENERAL COUNSEL, FMC CORP., ON BEHALF 
OF THE BUSINESS ROUNDTABLE LAWYERS' ADVISORY COM- 
MITTEE; AND JOSEPH R CREIGHTON, VICE PRESIDENT/SENIOR 
LEGAL ADVISER, HARRIS CORP., ON BEHALF OF THE COALI- 
TION FOR A UNIFORM PRODUCT LIABILITY LAW 

Mr. Connor. Thank you, sir. 

My name is Martin Connor. I am Washington counsel for Gener- 
al Electric Co., but I am appearing here today on behalf of the Na- 
tional Association of Maniifacturers. 

For many years now, NAM has strongly supported enactment of 
Federal product liability legislation. A great deal is wrong with the 
product liability system. TThere is urgent need for imiform, stable 
product liability law which will provide the predictability needed 
both for rational product management and for rational insurance 
rate setting. 

There is need to take cost out of the system so that it delivers 
more benefits to claimants than it does to lawyers. There is need to 
take delay out of the system so that claimants no longer wait an 
average of 5 years for recovery. There is need for more equitable 
distribution of benefits so that filing a product liability action will 
be less like buying a lottery ticket. NAM has supported the Kasten 
bill, S. 100, because we believe it is a constructive step toward 
these very desirable goals. S. 100 is not the radical measure de- 
scribed by its opponents, and it is not the panacea hoped for by 
some of its supporters. It is a rather modest measure really. It 
would certainly introduce a much greater degree of uniformity and 
stability into the law than we have at present and would therefore 
facilitate rational insurance rate setting and rational product 
safety planning. 

On the other hand, we are not as certain that S. 100 would sig- 
nificantly reduce transaction costs or that it would make many 
more dollars available for claimants than claimants receive today. 
For these reasons, Mr. Chairman, although we are still supporting 
enactment of S. 100, NAM applauds your initiative in examining 
alternative remedies which might eliminate delay, reduce costs, 
and allocate benefits more equitably than happens at present. 

NAM is very pleased to be participating in the working group 
you have established among the various interested parties, and we 
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hearings, some consensus may develop which will be in the interest 
of business, workers and consumers, which is to say in the overall 
public interest. 

NAM has studied the proposals of Senators Dodd and Gorton 
very carefully. We have several very preliminary observations 
about compensation claims S3rstems which we would like to share 
with the conmiittee this morning. 

First of all, a compensation system should be tied to its purpose. 
The function of a compensation claim S3rstem is to compensate, not 
to punish, not to provide safety incentives. We would agree in this 
respect with the testimony of Professor Priest this morning. 

A compensation system should make the claimant whole by 
paying his or her losses which have not been reimbursed from 
other sources. If the claimant wants a larger recovery, there is the 
tort sjnstem. If society wants penalties for manufacturer misconduct 
or incentives for product safety, there is still the tort system. As we 
design a compensation system it is important that we understand 
and not confuse our goals. 

Second, a compensation system should be a voluntary alternative 
to the tort system. A claimant should be permitted to choose be- 
tween it and the tort system. A claimant who elects to sue in tort 
instead of using a voluntary procedure should be permitted to re- 
cover only when the manufacturer has been demonstrably at fault. 

Third, a compensation system should be premised on manufac- 
turer responsibility. The compensible event— that is, the test for 
determining when an injured person is to be compensated — should 
be specifically defined in terms which adequately justify imposition 
of liability on a particular manufacturer. And this we think is the 
most difficult issue raised in this discussion. 

We are not inclined to agree that proximate cause and foreseea- 
bility, the tests proposed by Senator Dodd, will suffice. Our minds 
are not closed, but we tend to agree with Senator Gorton that a 
manufacturer should only be liable for compensation benefits when 
a product is defective or perhaps unreasonably dangerous. 

Fourth, a compensation system should eliminate delay. A com- 
pensation claims system will be of little use if it does not force 
rapid decisionmaking. It should deliver benefits to the claimant in 
time to pay current bills. This means deadlines for the manufactur- 
er, with incentives to meet those deadlines. 

Fifth, a compensation system — and we have not heard anything 
about this this morning — should focus on the problems of toxic 
harms. NAM suspects that a serious omission in the proposals of 
Senator Dodd and Senator Gorton is their failure to address the 
very difficult problem of proof of causation which arises in product- 
liability cases involving long latency toxic harm. State worker com- 
pensation systems have had great difiiculty coming to grips with 
this issue, and we would recommend that it be addressed head-on 
in any product-liability compensation claims procedure. 

Siroi, a compensation system should provide simplified dispute- 
resolution processes. NAM would like to see a compensation claims 
procedure include alternative to litigation, such as mediation or ex- 
pedited arbitration. There must be more cost-effective ways to re- 
solve disputes fairly than by litigation. 
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Seventh, a compensation system should not impose new costs. Fi- i 
nally, the result of creating a compensation claim system as a voir li 
untary alternative to the tort system should, if the system is well \k 
crafted, be a more equitable distribution of benefits among claim- i 
ants. 

What NAM is advocating is not an increase in the cost of the j, 
product liability system but a reallocation to claimants of all the | 
moneys which are now going to support the system itself in this , 
regard. However, NAM's overriding concern is that the cost of any j 
proposal for an alternative system be well understood before its en- ^ 
actment. 

Thank you, Mr. Chairman, for the opportunity to appear here , 
this morning. We would be happy to answer any questions or to 
elaborate on the points we have made here this morning. We look 
forward to working with you on this important matter. 

Senator Kasten [presiding]. We thank you. The next witness on 
this panel is Mr. Philip Jenkins, the president of Sweepster/ Jen- 
kins E>quipment Co., and a member of the board of directors, repre- 
sentative of the Farm Industrial Equipment Institute in Chicago. 

Mr. Jenkins. 

Mr. Jenkins. Thank you. 

As stated, I am Phil Jenkins, president of Sweepster /Jenkins 
Corp. We manufacturer streetsweepers and runway sweepers, 
sweepers of all t3rpes. We are a small company of 130 employees. 
We have a terrible problem, and the reason I am here is my total 
frustration with this problem. And I agree with Senator Dcmforth 
something has to be done. What that something is — I think the 
court reporter and I discussed it this morning, and she and I are 
the only nonlawyers in the room. I do not know if we have come to 
the right forum to get anything done when you come to lawyers. 
My problems are with lawyers, so it is rather a frustrating and 
helpless feeling. 

We have an employee stock ownership plan [ESOP] program in 
our company. The employees own as of last year 34 percent, and it 
will be about 39 or 40 percent this year. My advice to a retiring 
employee last month who has $360,000 worth of stock is Jim, take 
your money and get the hell out, because who knows when this 
thing will go down the tube. 

We are saddled with a product that no matter how long we live 
we are responsible for it. This statute of repose question that keeps 
being alluded to but passed over, some of my fellow manufacturers 
disagree with me that 25 years is too long. I say hell, it is better 
than forever; and I sincerely believe that. 

There are things in the Kasten bill that are probably not what I 
want, but I am willing to take half a loaf. I think that in respect to 
Senator Gorton and Senator Dodd, I wonder why it took 6 years of 
hearings to now suddenly go to exploring a compensation system. 

In my own company or in larger companies the adage is to get 
rid of a project you have to shoot the engineer or fire hun. It looks 
to me like this thing has been studied to death. It looks to me like 
a holding position. I guess I hate to say it. I know I will not make 
any friends. I know Dale Carnegie and my mother would tell me 
not to say this. But it would be similar to putting a group of 
streetsweeper manufacturers together to study the problems of par- 
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ticulate pollution and come up with a solution. Hell, we do not 
think there is any. And lawyers trying to solve this problem I 
think are dragging their feet. That is the opinion of a little tiny 
manufacturer who has had to learn a lot of law he did not want to 
learn. 

I have a case in Massachusetts, a completely different set of 
niles I have to learn. And Illinois I have another set, and in Michi- 
gan I have another set, and then God knows in California, they are 
out of this country, l^ere is another set. So I am a peddler of 
streetsweepers, and that is what I want to do, and that is what I 
am doing to support this ISOnemployee firm. And becoming a 
lawyer is not my ambition, and I just — ^we need simplification. It is 
a desperation situation, and that is why I am here. 

My product liability costs have gone from $4,000 to $400,000 in 
10 years. We have not lost any cases. We do not hurt anybody. 
Hell, my grandchildren use these machines. I do not want to hurt 
anybody, and this is the frustration that I feel, and I just came to 
illustrate that frustration or convey that frustration to you and say 
for god's sakes, go do something, please. 

Thank you, gentlemen. 

[The statement follows:] 

SrATSHKNT or Phil F. JiNKms, on Behalf of Sw^epster Jenkins Equipment Ck). 

Sweepster Jenkins Equipment Company (Sweepster) is pleased to have the oppor- 
txaaty to present this statement on S. 100, the ''Product Liability Act/' and on 
ameodnients to that bill introduced by Senator Dodd (Amendment No. 16) and Sena- 
tor Gorton (Amendment No. 100). In order that the members of the (Committee may 
nnderrtand the nature of our interest, and the vie^^int from which we consider 
this bill, pemiit me to provide a brief background on Sweepster and the professional 
trade association to wMch we belong. 

Swe ep s t er is a Bfichigan corporation involved in the manufacture of truck and 
tractor mounted industnal and runway sweepers, as well as roofing sweepers. The 
company is today thirty (30) years old, and is 34% owned by employees through an 
Employee Stock Option Plan (ESOP). 

During the last ten (10) years. Sweepster has seen its cost of obtaining adequate 
Itability coverase skyrocket in the conmierical market. In fact, premiums increased 
finm just $4,000 per year to over $400,000 during this period of time. As a result of 
these substantial rate increases, and the further problem of obtaining liabiity cover- 
BfgB anywere at any price. Sweepster had little alternative but to self insure for the 
fint 1100,000 of potential loss in 1978. 

While I am appearing today as President of Sweepster Jenkins Equipment (Com- 
pany, and am solely stating Sweepster's position with regard to S. 100 and amend- 
ments thereto. I would like to point out that Sweepster is a member, and currently 
s erves on the Board of Directors of the Farm and Industrial Equipment Institute 
(F1ED> which ranks among the oldest manufacturers trade organizations in the 
M otion. 

FJEl represents more than 200 manufacturers of farm and specialized industrial 
and oonstouction equipment. Member firms produce and sell more than 90 percent 
of the field and farmstead equipment used to mechanize and enhance productivity 
of forms throughout North America. Through subsidiaries and af^liates, these com- 
panies produce much of the farm equipment used throughout the free world. 

For industrial markets, FIEI members produce much of the industrial and con- 
rtruction equipment (as differentiated from heavy construction and roadbuilding 
equipment) sold in North America. Members of this division manufacture most of 
the specialized items used by the widely diversified construction and maintenance 
industries. 

The sufajject of product liability has held the active interest of the institute and its 
members of many years, and we have consequently followed closely the progess of 
federal involvement in this area since the Economic Policy Board under President 
Fold appointed an Interagency Task Force on Product Liability. 
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While this statement does not represent the offiical position of the institute many 
FIEI members are experiencing product liability related problems similar to those 
of Sweepster, and share our views on the subject. 

Sweepster believes that S. 100, the "Product Liability Act," should be enacted 
promptly, and have set forth our reasons for that conclusion below. In addition, 
while we understand the fact that some members of the Committee believe that 
work on alternative recovery mechanisms such as those advanced by Senator Dodd 
and Senator Gorton should occur prior to markup of S. 100, we believe that it is 
important, and even vital, that the members of this Committee clearly understand 
that action is needed now on this national problem. Manufacturers both large and 
small are faced with a problem which is today simply out of control. As a result, not 
only have insurance costs risen dramatically, but many manufacturers have found 
it impossible to obtain coverage at any price. 

We believe that making sense out of America's product liability law must be a 
priority issue for Congress this year. The inmiediate need for the enactment of S. 
100 is dictated by the need for uniformity in product liability law as weU as to 
reduce the crushing cost which product liability litigation is imposing not just on 
manufacturers, but on the economy as a whole. 

Because no two states treat the issue of product liability identically, it is possible 
that a manufacturer may be liable for damages in one jurisdiction and not be liable 
to a second party ii\jured in exactly the same manner across the road. Although 
most manufacturers are continually striving to improve their products, both in 
terms of performance, and in terms of safety, it is evidence of that fact that can fix 
liability in states that consider such enhancements evidence of "subsequent remedi- 
al conduct," and therefore allowable in courtroom proceedings. 

We are not suggesting that injured parties should not be compensated in cases 
where negligence clearly exists; but a system that allows recovery for an injury 
even when reasonable care was taken in the design of the product, where a person 
was injured due to negligent use of a product or where safety devices originaly in- 
stalled by the manufacturer were removed, is in our mind, simply impossible to jus- 
tify. The fact is that the current system is costly, it impedes product safety and pri- 
marily benefits lawyers through large fees for litigating confusing and uncertain 
legal issues at best. 

Product liability costs, which are probably incalculable, have already been well 
documented in previous hearings before the Conmierce Committee and there is no 
need to restate this statistical information here. What is important to realize is that 
all of these costs eventually find their way into costs of goods and services. Thus it 
is society, myself and yourself included, which pays this enormous and continually 
growing cost. 

Recently, Senators Dodd and Gorton introduced proposals calling for the estab- 
lishment by federal legislation of a no-fault compensation system for the benefit of 
injured persons as an alternative to litigation in cases involving injury by a product. 
While these proposcds perhaps warrant further investigation and analysis, we feel 
that to delay passage of S. 100 during the interim would simply allow an intolerable 
situation to reach even greater proportions. 

We can reasonably expect the trend of an ever increasing number of product li- 
ability suits being filed (the number of which has increased from 4,372 in 1978 to 
10,745 in 1984, to continue to escalate. Likewise, the size of court settlements and 
jury verdicts which have risen dramatically in recent years, and the cost of defend- 
ing suits, will surely continue to rise as well. 

Section 17 of S. 100 provides for a Product Liability Review Panel "to study the 
need for Federal legislation providing appropriate and predictable benefits, compen- 
sation or damages, through efHcient and expeditious means, to any claimant who, 
through no fault of the claimant, is harmed by a product. . . ." In fight of this fact, 
it mc^es sense that once this uniform products liability law is passed there will be 
ample opportunity to study experience under those provisions and to give a no-fault 
compensation system the proper analysis that it deserves. 

The Interagency Task Force on Product Liability, referred to above, analyzed the 
situation where it cannot be proven that the manufacturer should have known of a 
product's risk at the time it was made or where the manufacturer cannot be identi- 
fied. The final report of the Task Force concluded that a no-fault scheme does not 
represent an immediate solution to the product liability problem. 

This is the third session of Congress that has considered a uniform product liabil- 
ity law. The provisions of S. 100 have evolved as a result of this continuing debate 
and four years of committee work. We feel that to become enmeshed in the exten- 
sive study which will be required to properly analyze Senators Dodd's and Gorton's 
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amendments wiU inevitably result in this badly needed legislation again being de- 
railed at a time when the problem has already reached epidemic proportions. 

S. 100 represents sound legislation, the passage of which would be a tremendous 
step forward in findUng a solution to a problem that has already forced many manu- 
Cactarers out of business, and forced others to today be operating without any liabil- 
ity coverage. The product liability problem is a national problem. As such, equitable 
solutions are rightfully the province of the Federal Government, and we urge you to 
proceed quickly toward final markup and floor action. 

I appreciate this opportunity to comment on S. 100 and its amendments, and 
would be pleased to be of any further assistance to the Subcommittee. 

The Chairman. I am ready. 

Senator Kasten. Thank you. And there are two nonlawyers m 
the room. I am a small businessman like yourself. Maybe that is 
one of the reasons why we are so concerned about this legislation. 

The next witness on this panel is Mr. Patrick Head, representing 
FMC Corp., on behalf of the Business Roundtable Lawyers' Adviso- 
ry Committee. 

Mr. Head. Thank you. I was going to point out to Phil that the 
chairman who replaced Senator Heinz is a nonlawyer, so we can 
take some heart in that. 

I guess I feel a little bit part businessman and part lawyer here 
since I deal in these type cases every day, and a little bit like the 
defendants at the bar. We are the ones who pay the bills in these 
cases, so we are very sensitive to practical aspects. 

As you know. Senator Kasten, we came forward a couple of years 
ago, almost 4 years, as part of the Roundtable and assembled 35 
lawyers to work on the Kasten bill. And I had never believed that 
35 lawyers could sit around for months and finally agree on a bill, 
but indeed they did. And we felt that S. 44 and S. 100, however im- 
perfect, did result in addressing some of the things that I was sur- 
prised to hear today from Professor Shapo and even from Fritz 
Hollings, that there are some problems in this S3rstem. The fault 
system is still a workable system. We brought the car that was a 
bit broken for repairs, and now we find that some of the people are 
saying you need a new car. 

We do not think that is so. We do think the fault system is work- 
able. We think that S. 100 and S. 44 were a measure of correcting 
some of the national multistate problems in the tort system. I 
know this may be a plaintive cry at this stage, but we still would 
like to see the tort sjrstem addressed this year. As Phil said, it has 
been looked at over 5, 6, 8 years. Then address the question of com- 
pensation, which is light years away. This is now moving and will 
move to a question of absolute liability. 

And I guess. Senator Danforth, I would, in answering your h3rpo- 
thetical, I would try to correct the tort area that we fidl seem to 
agree has a problem, and then take a long and careful look at the 
compensation system, if it is a viable one. We have fears out there 
that eventually it will flip over to a system of claims. The thou- 
sands of claims that get absorbed every day without a suit, without 
action will soon flip over into a massive system where H&R Block 
can fill your claim form out for you, and then we will have to go to 
the next stage of how do we fund it. We will have a superfund. 

So I guess I would like to see us go back to all the work that has 
been done by Senator Kasten. And you must realize this bill was 
passed out twice and only by a tie vote did not come out again, and 
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it would address the problems that such diverse people as the pro- 
fessors who appeared before you saw in the system as a system and 
that we see as the practical payers of the system. 

So I would commend to Senator Danforth perhaps to get back to 
Kasten, and if you need, look at this other area which could be a 
mushroom cloud in the offing. 

Tliank you. 

[The statement follows:] 

Statement of Patrick J. Head, on Behalf of the Lawyers' Advisory Combottee 
OF THE Product Liability Task Force of the Business Rountable 

I am Patrick J. Head, vice president and general counsel of FMC Corporation. I 
am appearing on behalf of the Business Rountable in mv capacity as chairman of 
the Lawyers' Advisory Committee of the Business Rountable Task Force on Product 
Liability. 

INTRODUCTION 

In 1983, 1 appeared before this committee to explain the need for Federal product 
liability legislation and to support Senator Kasten's bill, S. 44. The legislation imder 
consideration at that time was similar to S. 100, most recently considered by this 
committee on May 16, 1985. I appear here today to remind this committee of the 
need for a Federal statute that maintains the tort system as this Nation's principal 
mechanism for the resolution of disputes in product cases and to express our con- 
cern that neither the Dodd or Gorton proposals are sound or ready for adoption by 
this committee. 

Although the concepts of guaranteed compensation contained within both Dodd 
and Gorton proposals have been the subject of discussion before in such diverse 
areas as motor vehicles and hazardous material, the concepts leave numerous ques- 
tions to be resolved and are totally inconsistent with our current product liability 
S3rstem. 

BACKGROUND 

We must not lose sight of the reasons that brought the vast msgority of us to con- 
sider product liability reform. Products liability law became chaotic as the fault 
premise of liability was ignored or abandoned by compensation-minded judges. Man- 
ufacturers are confronted with a tangled and disintegrating web of rules that lead 
to inconsistent and unpredictable results. 

Two cases illustrate the confusion created by court decisions. In 1978, the Penn- 
sylvania Supreme Court, Azzarello v. Black Brothers Company, 480 Pa. 547, 391, 
A.2d 1020 (1978), concluded that a manufacturer is a "guarantor" of the safety of its 
products, but not an "insurer." The substantive difference between these two, in 
this context, is incomprehensible. 

This year, the supreme court of Michigan, Prentis v. Yale Manufacturing Compa- 
ny, Docket No. 69581, 11 February 1985, in a rare acknowledgement that the confu- 
sion is intolerable, commented that "Courts have accepted the social policy ration- 
ale that those injured be defective products should be compensated for their ii^uries 
without being subject to the contractual intricacies of the law of sales," while em- 
phasizing, however, "They have never gone so far as to make sellers insurers of 
their products." As the premise for spelling out a clear negligence standard for 
design defects and warnings, the Michigan court explained that Instructing a jury 
that weighing factors concerning conduct and judgement must yield a conclusion 
that does not describe conduct is confusing at best." To correct this problem, the 
court concluded that a determination of "defective" design should be based on negli- 
gence. The Dodd and Gorton proposals will not achieve this result. 

CURRENT PROPOSALS 

The two proposals under consideration approach tort reform from different per- 
spectives. Senator Gorton's proposal leaves most State liability rules intact, expands 
the jurisdiction of State courts and deprives the Federal courts of diversity jurisdic- 
tion in such cases. Features of S. 100 which expand a claimant's rights are included, 
such as an extended statute of limitations, yet there is no meaningful standard for 
"defectiveness" in product design and warning cases which is the root cause of in- 
equity in the system today. 
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Senator Dodd's proposal does not alter the current jurisdiction of State and Feder- 
al courts, but, like Gorton's proposal, only a limited preemption of State law is in- 
cluded. Liability is imposed if the product manufacturer failed to exercise reasona- 
ble prudence; however, without further definition, this simplified approach is un- 
likely to eliminate the current ambiguities of State law interpretations. 

We sought Federal product liability legislation to resolve a variety of inconsistent 
rules and interpretations developed throughout the country. The resulting inequi- 
ties that caused us to seek a legislative solution are too numerous to detail here. 
However, as a reminder, it may be helpful to restate a few: 

(1) Ck)nfusing tests to determine whether a design is ''defective" lead to different 
judicial conclusions on the same facts. 

(2) In some States, an employer's insurance carrier can recover worker compensa- 
tion benefits it paid, even though the ii\jury was caused by the active negligence of 
the employer. 

(3) Ck)mpliance with Government standards is not a defense even when such com- 
pliance is mandatory and the standard is intended to establish an acceptable level 
of safety. 

(4) No limit is established for punitive damage and the standard for assessment is 
unclear. 

(5) Subsequent remedial measures are frequently used to support a claim that a 
product was "defective'' or unsafe. Senator Gorton's proposal attempts to deal with 
this Issue, but Senator Dodd's proposal does not. 

(6) Some States have adopted a statute of repose that would end liability for obso- 
lete products, but liability continues forever in many States. 

We stiU believe these issues which caused us to seek a Federal product liability 
kw provide a compelling reason to establish uniform Federal standards. To achieve 
this result, we supported S. 100 introduced by Senator Kasten. These new bills, in 
our opinion, fail to resolve the fundamental issues that were addressed by the intro- 
duction of S. 2631 in the 97th Congress. 

A mcgor argument against a F^eral product statute was that it would usurp the 
State's traditional authority and responsibility for products liability law. In re- 
sponse to this concern, proposals, such as S. 100, were formulated to minimize the 
intrusion of the Federal Government into areas of legitimate Stete interest. Yet, the 
Dodd and Gorton proposals impose a compensation system on all Stetes— a vast de- 
parture from common law. 

A significant common feature of both proposals is the right of any person ii\jured 
in a product-related accident to claim compensation from a manufacturer. The 
claimant is entitled to benefits if theproduct is ''unreasonably dangerous" (Gorton) 
or if the product is "unsafe" (Dodd). The practical effect of these bills is a guarantee 
of minimum, but substantial, compensation to any person who makes a claim. The 
number of claims that would fipw from the prospect of easy payment is unknown. 
No one has analyzed and documented the cost of paying these claims. The problems 
are specific to the type of product. In many instances, we will not know whether the 
accident was "caused" by the product. The complexity of the issues depend upon the 
nature of the accident and the! resulting ii\jury— activating a punch press, tripping 
over a chair, falling off a ladder or a multiple car collision. In addition, both bills 
mnintain an inoquiteble and costly litigation system which compensates lawyers 
better than claimants. Neither bill resolves the morass of difficult issues that are 
pert of a no-fault program. 

The compensation concept and the issues it presents are sufficiently novel that a 
thoughtful and comprehensive study is essenticd before any action is taken. Scholars 
have different views of compensation systems, and these differences confirm the ab- 
sence of solutions to questions about increased transaction costs and appropriate in- 
centives for safety. If solutions can be found, we are convinced that they must be 
coupled with stringent limitetions on product liability suits in order to end current 
abuses. By itself, a promise of compensation will do nothing to minimize the increas- 
ing volume of products liability litigation. 

CONCLUSION 

The Business Roundteble recommends that no compensation proposal be enacted 
at this time. Although some of our members are willing to discuss the issues, most 
are strongly opposed to such proposals. A thoughtful and comprehensive study of 
compensation systems should be completed before any further consideration by this 
committee. 

Senator Kasten. Mr. Head, thank you. 
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The next witness on this panel is Mr. Joseph Creighton, who is 
the senior legal adviser of the Harris C!orp. and he is testifying on 
behalf of the Coalition for Uniform Product Liability Law. 

Mr. Creighton. Thank you, Mr. Chairman. 

I might say that the coalition represents over 300 manufacturers 
and about 100 trade associations. We appreciate this opportunity to 
testify. 

Of course, we are disappointed also that the committee did not 
fully support S. 100. We would like to thank the chairman and 
others who gave a lot of time and effort on that project. 

We understand the strong arguments advanced by the two Sena- 
tors for a compensation system, and I can assure you that the coali- 
tion will work with the committee on looking at those approaches. 
Nevertheless, I must express grave concerns about some features of 
these proposals, and also whether a feasible, affordable compensa- 
tion system can be developed at all, particularly applicable to all 
products, to all industries and in all situations. 

A compensation system in a much more limited context, black 
lung, has resulted in a much greater cost than was ever contem- 
plated. This is a very complex matter. Although the coalition recog- 
nizes that a reasonable compensation system might have a number 
of advantages, we are greatly concerned about its scope. 

I agree with Mr. Head. It would apjpear to become almost an un- 
limited system. And terms such as unsafe,'' "unreasonably dan- 
gerous,'' and "foreseeability" are matters which are going to 
produce, we feel, the same problems that the phrase "defective 
product" has done. 

Anyone who has any familiarity with product liability knows 
that a defective product is not the test the courts are now appl}dng. 
And I might say on a personal basis that from my own experience 
our problem is that the law that the professors talk about is not 
the law that is applied in court, because the facts that the court 
allegedly works with are not any real facts that any of you would 
ever recognize if you knew what actually occurs. 

And so we have a problem which I am not at all sure the com- 
pensation system really solves. This situation varies greatly from 
industry to industry, and we question whether a single system will 
fit all situations. 

We understand that the Dodd proposal does not contemplate 
compensating all injured persons such as those injured by misuse 
of a product such as with a knife or a gun. The list of exclusions is 
a good starting point, but more are needed. There are problems es- 
pecially with pharmaceuticals, which have side effects, for exam- 
ple. 

Another concern of the coalition relates to the imposition of li- 
ability on any manufacturer for injuries caused by another manu- 
facturer of the product. We believe the assumption on which this 
provision is based, the conception of functional identity and inter- 
changeability, is inherently flawed. Identity of function and inter- 
changeability of products for a particular use does not mean that 
different manufacturers' products will be identical in terms of 
quality or safety. Manufacturers who build safer products would be 
penalized if they were required to pay for injuries caused by low- 
cost, minimum-grade products of other manufacturers. 
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A particular flaw relates to imports, and some of you know that 
this is becoming a serious problem in other ways for the American 
economy. It is simply imreasonable and unfair imder this concept 
to make domestic U.S. companies pay for injuries caused by im- 
porters, but that is what the Dodd approach would seem to do. 

There is no soimd reason for requiring the American company to 
be the claims processor for imported products, and then to pay the 
claim and then to try to collect from foreign manufacturers. I use 
this example because this is just one of many, many examples of 
the practical problems that are implicit in these approaches. The 
concept is clearly a good one, but I think Mr. Head has pointed out 
it may take a lot of effort to make it work. 

We have a variety of other comments about the compensation 
ocmcepty by the way, which are included in our written statement. 

Now, let us look at the tort reform component for a moment. S. 
100 is no longer appropriate in its present form because it was 
adopted as a total change. Now it is a part of a compensation 
system. The goals are changed. We must meld the tort and compen- 
sation system into a meaningAil statute. 

A statute of repose as required. We have had cases of products 
over 50 years old, products that have been sold on the used equip- 
ment market, products that have been altered by a variety of 
people. There is a serious problem there. 

Punitive damages also is a problem, which has been mentioned 
by earlier witnesses. 

We would like also to mention the application of the present 
strict liability doctrine to military and space systems produced for 
the Federal Government. These products are designed for govern- 
mental, military, and space objectives where some sacrifices to 
safely are necessarily made. Strict liability in tort has not been ap- 
plied very often, but all the experts say the law applies there. We 
think that needs a serious look. 

Finally, we have observed recent reports that insurance capacity 
is decreasing and that the compensation system may not be insur- 
able at all for several years, or ever. We think a compensation 
system must be insurable if it is going to work. 

I might say in closing that we are happy to work with the com- 
mittee on all of these ideas, and I thank you. 

[The statement follows:] 

Statebient op Joseph R. Creighton, Vice President-Senior Legal Adviser, 
Harris Corp., on Behalf of Coalition for Uniform Product Liability Law 

Good morning, Mr. Chairman and members of the subcommittee. I am Joseph R. 
Cre]|diton, vice president-senior legal advisor to the Harris Corp., I am representing 
the Coalition for Uniform Product Liability Law. The coalition is a group of approxi- 
mately 300 manufacturers of all sizes and of all kinds of products, together with 
over 100 trade associations who have joined together to seek enactment of a fair and 
uniform product liability bill. On behalf of the coalition, I would like to thank the 
subcommittee for this opportunity to testify on the proposals of Senators Dodd and 
Gorton. 

THE PRODUCT LIABILITY PROBLEM 

The coalition is seeking uniform product liability legislation for several reasons. 
First, the current patchwork of 50 different State laws on product liability causes 
oonfiision and uncertainty. Under existing State product liabilitv law, many funda- 
mental questions, such as when a product is defectively designed and what are ade- 
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quate wamings, have never been clearly answered. As a result, there are significant m 
differences among the States and sometimes even within a State as to the respono- nr 
bility of manufacturers to make safe products and the obligation of consumers to ^^ 
exercise care in using products. This situation is intolerable given the interstate in 
nature of our marketplace. « . 

Second, this lack of predictability has had a deleterious effect upon the availabil- !■ 
ity and cost of product liability insurance. Our members report that their insurance tli 
companies are forcing them to acceprt increasingly large deductibles or retentions, ipg 
while at the same time reducing available policy limits. Some of our smaller mem- 1^ 
bers complain that their premiums have increased several hundred percent or their i| 
coverage has been cancelled. I might add that these are companies which have 
never had a claim, much less lost a lawsuit. 

Third, State efforts to provide certainty in product liability law have not been suc- 
cessful. While over 30 States have adopted some form of product liability law, thoee ^ 
statutes have not addressed the problem either consistently or comprehensively. J' 
The experience of the last six years with the States demonstrates that they cannot ™ 
solve this problem. To be effective, the solution must be comprehensive in eadi ^ 
State and consistent among the States. The only way to achieve that degree of uni- J 
formity is through Federal legislation. J" 

Last, there are numerous unnecessary costs associated with the current tort law J 
system. By eliminating the uncertainty and confusion in the current system, a prod- ^ 
uct liability bill would also reduce those unnecessary costs. ^ 

Our coalition supported S. 100 because it offered a simple and direct solution to ^ 
the product liability problem, although we preferred earlier versions of the bill J 
which remedied severe problems not addressed in S. 100. By establishing uniform ^ 
Federal standards, the coalition sought to achieve the predictability and fairness ^ 
which has been all too lacking in the current system, to the detriment of consumers ^ 
and industry. -^ 

CONSmERATION OF COMPENSATION PROPOSALS ^ 

The coalition is, of course, disappointed that the committee chose not to adopt S. * 
100. We would like to thank the chairman and others for their efforts to get that ■ 
legislation adopted. While we would prefer a tort bill to reduce the inequity and un- ■ 
certainty in the current tort litigation system, we nevertheless understand that the ■ 
business community will have to consider other approaches to the product liability 1 
problem including a compensation system. We will continue to work with the com* ^ 
mittee on the approach of a compensation system to the product liability problem. ^ 

I cannot emphasize enough our grave concerns about whether a feasible, afford* ] 
able compensation system can be developed or whether such a sjrstem can include '' 
all products. Efforts to replace the tort litigation S3rstem with a compensation 
system in other, more limited contexts have resulted in virtually open-ended liabil- 
ity for industry. In the Black Lung Program, the one-time cost of that relatively 
simple exposure to a single product was estimated to be $350 million. The actual 
cost has been almost $2 billion a year. Predicting accurately the costs of a product 
liability compensation system with a variety of exposures to a multitude of products 
may well be impossible. If the number of claimants in a compensation system is sub- 
stantially greater than the number of claimants in the current tort litigation 
system, the costs of investigating and processing claims could offset any savings 
which would otherwise result. 

At the same time, the coalition recognizes that a reasonable compensation system 
might have a number of advantages over the current tort litigation system. 

Commendably, the Dodd and Gorton compensation proposals consider payments 
from collateral sources such as private health insurance. Because such payments 
are not taken into account by the tort litigation S3rstem when calculating a claim- 
ant's loss, the injured person may double recover for some expenses. A compensa- 
tion system could prevent double recoveries by considering payments from collateral 
sources. 

The transaction costs in the current litigation system are very high for industry. 
The costs of defending against even clearly non-meritorious claims are enormous. If 
the manufacturer prevails, the victory may be pyrrhic when the legal costs are to- 
taled. A reasonable compensation system might reduce those costs for industry. 

High transaction costs in the current tort litigation system also affect consumers. 
Ii\jured persons must pay a substantial portion of their recovery to the trial bar. A 
simple compensation system might assure that more of that recovery went to in- 
jured consumers and less into the pockets of the trial lawyers. 
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Hie variation in recoveries among persons hurt by similar products under similar 
conditions in the current tort litigation system is unfair to industry and consumers. 
Flor industry, the lack of predictc9>ility makes product liability insurance either un- 
available or available only to a limit^ extent. For consumers, the current tort liti- 
gation syebem has all the characteristics of a lottery. Some will win verdicts far in 
aoesB of their losses; others won't receive enough to cover their medical bills and 
lost wages. Further, as noted by Senator Dodd, many claimants do not recover in 
tiie tort litigation system until years after the injury occurred. A properly fashioned 
compensation system might provide predictability for industry and fair, speedy re- 
coveries for persons injured b^ defective products. 

CONCERNS REGARDING COMPENSATIONS PROPOSALS 

In recent weeks various task forces within our coalition have met to analyze the 
Dodd and Gorton proposals. While the coalition commends Senators Dodd and 
Gorton for their efforts, it cannot support either measure in its current form. Both 
measures contain serious flaws. Enactment of either measure in its piesent form 
would impose enormous and unreasonable costs on American business. 

I would like to identify for the committee some of our concerns, although I hasten 
to add that this is not an exhaustive list. The coalition is working to develop such a 
list for the committee as quickly as possible. 

(1) Socqpe of compensation system: The coalition is greatiy concerned about the 
nope of any compensation system. Numerous classes of persons are injured in prod- 
uct-related incidents, many through no fault of the manufacturer of the product. 
The coalition fears that the Dodd and particularly the Gorton proposal could result 
in a system which compensates any product related imury. A compensation S3rstem 
dmply cannot afford to compensate all those persons. Further, such a S3rstem would 
eliminate the incentive for product users to act responsibly. 

The Dodd proposal considers this fact. For example, it does not intend to compen- 
sate persons hurt by products which contain an open and obvious hazard. Such 
products mifi^t include alcohol, tobacco, guns and knives. Thus, in the case of a 
knife, a person who cuts his finger would not recover. Likewise, in injured person 
would not be compensated if the injury was caused by conduct which is an extreme 
departure from accepted standards of c€u-e. The list of exclusions in the Dodd pro- 
posal represents a good starting point. It should be expanded, however, to address 
the unique problems of various industries. 

For instance, product liability law has traditionally not compensated those in- 
imned 1^ an unavoidably unsafe product when adequate warnings are provided. 
Fharmaoeuticals are a classic example of an unavoidably unscde product. The law 
noqgnises that the therapeutic benefit of pharmaceuticals far outweighs the un- 
avoidable risk posed by a possible side effect for which there was an adequate warn- 
ioff. The committee should not require compensation for hazards posed by unavoid- 
»br unsafe products for whch adequate warnings have been provided. 

Further, any compensation S3rstem must take into account the situation where 
multiple manufacturers or other pcu-ties are responsible for the claimant's iAJuiy. In 
nch instances, it would be unfair to permit a claimant to recover from a single 
manufacturer when responsibility for the injury was shared by others. 

(2) Liability for other manufacturers' products: The coalition is also concerned 
about the provisions in the Dodd and Gorton proposals which seek to compensate 
daimanta when the manufacturer of a product allegedly causing an injury cannot 
be identified or when the claimant cannot collect from the true manufacturer due to 
inaolven<nr, lack of jurisdiction, or other reasons. To date, no satisfactory solution to 
this problem has been proposed by the courts or the commentators. The overwhelm- 
ing nugority of the States continues to require the claimant to identify the manufac- 
turer m the product which caused the injury. A few States have adopted theoretical 
frameworks to permit claimants to recover in the tort system when the manufactur- 
er cannot be identified. The practicality of those approaches has yet to be demon- 
itrated. 

The approach adopted in the Dodd and Gorton proposals of permitting the claim- 
ant to recover against any manufacturer in the market at the time the product was 
■old is fraught with difficulty. In some circumstances, a claimant may be unable to 
identify t^e manufacturer of the product which may have caused the injury because 
the product was purchased in bulk, because it was a category of product which does 
not carry a label, or because a long period of time has elapsed since the product was 
used. However, in many instances the claimant, as user of the product, will know 
who the true manufacturer is or can readily discover that fact. The claimant should 
not be encouraged to claim against whatever manufacturer appears to be the most 
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available or most likely to pay. The Dodd and Gorton proposals would seem to en- *> 
courage that result. ■ 

The prevalence of imported products raises a special problem in some industries. iS 
The coalition finds no justification for requiring a domestic manufacturer to pay a ■ 
claim for ii^juries caused by these imported products. In some industries, domestic ■ 
producers are already fighting for survival and may now have only a small percent^ ■ 
age of the market. Nevertheless, because they are likely to be the most available i 
manufacturer to the claimant, it is very likely that thev may be subjected to more i 
than their share of the claims, and possibly to most of the claims. The right to seA i 
reimbursement from the foreign producer is likely to prove illusory and the same 
may be true as to claims against the domestic distributor of the foreign product : 

Further, the concept of functional identity and interchangeability is itself flawed. 
Identity of function and interchangeability of a product for a pcu-ticular use does not 
mean that the products of different manufacturers will be identical in quality, with 
the same safety features, with comparable handbooks or operating instructions, or 
bear the same safety warnings. Quality and safety are obtsdned at a cost which 
must be reflected in the product's price. A manufacturer who cares enough to try to 
protect its product's users should not be penalized and discouraged from following 
these practices by any requirement that they pay for injuries to buyers of low cost 
minimum grade products produced by other manufacturers. 

A final problem relates to those products where a period of time has elapsed since 
their use. This period may be 10, 20, 50 or more years. A manufacturer may not be i 
able to identify reliably the markets in which its product was sold 50 years ago. t 

What is likely to happen under the Dodd and Gorton proposals in these cases is ^ 
that the claimant will seek to recover from the largest maker of a similar product \ 
still in business. While that manufacturer can theoretically seek recovery from u 
others who sold the product at that time, the reality is that the manufacturer has i 
little hope of indemnification. If a manufacturer cannot tell where its product was 
being sold 50 years ago, it certainly will not be able to identify other manufacturers 
distributing at that time. Even if it can identify its competitors of 50 years ago, 
many of them may no longer exist. • 

(3) Frivolous claims: Even a compensation system will not be free of transaction I 
costs. A manufacturer presented with a claim will incur certain costs in processing I 
and verifying that claim. Because a compensation system may be viewed as a form ■ 
of insurance, it might be proper to include provisions found in most types of in8U^ ■ 
ance coverage — deductibles and coinsurance. They might assure that the compensa- 
tion system is not flooded with minor claims. They might also have the beneficial ^ 
effect of deterring the submission of fraudulent claims for small amounts which 
may cost more to disprove than the value of the claims. 

(4) Payment schedule: If a compensation system is to be an improvement over the 
current tort litigation system, and not simply a shifting of claims from one forum to 
another, then it must be both simpler and more predictable than the current litiga- 
tion system. This could be achieved by basing compensation on a schedule which 
takes into account the nature and severity of the claimant's iiijury. The basis of the 
schedule would be actual economic loss. But the schedule should recognize the desir- 
ability of uniformity in the compensation paid to different individuals with the 
same injuries. As suggested in the Dodd and Gorton proposals, claims for punitive 
damages would not be permitted. 

Use of such a schedule would also eliminate the complex provisions in section 206 
of the Dodd proposal which permit a claimant to reopen a claim at some later point 
after it has been paid. 

(5) Causation: Both the Dodd and Groton proposals recognize the importance of 
requiring claimants to prove that the product was the proximate cause of their 
injury before recovering under a compensation system. The coalition commends this 
approach but it has concerns that the causation requirment may be eroded when 
applied in a compensation S3rstem. For that reason, tne coalition urges the commit- 
tee to clarify what constitutes proximate cause. 

The coalition supports the notion in both the Dodd and Groton proposals that 
manufacturers must be able to contest the payment of a claim if the product was 
not the proximate cause of the ii\jury. This flexibility is needed to prevent abuse of 
the compensation S3rstem. 

(6) Claims based on old products: The coalition believes that a statute of repose is 
necessary to permit management of claims based on old products. A product manu- 
facturer has little control over the safety or use of a product in most situations after 
it has been utilized for several years. In addition, many domestic manufacturers 
have a substantial product base already in place. If they were required to pay oom- 
pe] :ion based upon those products, domestic manufacturers would be unable to 
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onnpete effectively with foreign concerns that are only now beginning to penetrate 
their markets. 

The coalition suggests that a statute which reposes claims 10 to 15 years after the 
involved product was sold is appropriate and should apply to all preducts, not just 
cental goods. The coalition recognizes that special provision must be made for haz- 
nds arising from latent defects. The coalition is willing to work with the committee 
to craft appropriate provisions to deal with such cases. 

(7) Foreign manufacturers: The coalition is concerned that all consumers be per- 
mitted to avaU themselves of anv compensation system regardless whether the man- 
ufiBCturer is located in or outside the United States. For that reason, the coalition 
proposes that all foredgn manufacturers which distribute goods in the United States 
be required to participate in any compensation system. To provide otherwise would 
wgnificantly disadvantage those consumers who are hurt by foreign-made goods. 
UJ3. manufacturers would also be adversely affected. Our industries would be at a 
significant cost disadvantage because they would have to prove their products to in- 
dude the cost of paid claims. Unless foreign manufacturers were also required to 
build the cost of injuries into their products, their goods would be cheaper. 

(8) Recovery for claimant's economic loss: The coalition agrees that any compensa- 
ticoi system should provide only for payment of claimants' actual economic loss 
which necessarily requires that any amount paid to the claimant be reduced by 
amounts received from other sources. The committee should clarify the application 
of this principle to the claimant who is the personal representative of a deceased 
person or guardian of a minor. The claim of such a claimant under the compensa- 
tion S3rstem should be limited to the economic harm to the deceased person, or to 
the iigured minor, as the case may be. If the claimant wishes to assert a larger 
daim, based on such matters as loss of support or loss of consortium that should not 
be permitted in the compensation system. 

OONCERNS ABOUT THE TORT COMPONENT OF ANY COMPENSATION SYSTEM 

For any compensation system to be practical, a suitable tort component must be 
devloped. S. ICJO was designed to provide uniformity in the tort litigation system. 
The goal in the context of a compensation system is radically different. For that 
reason, an appropriate tort component must take into account the dynamics be- 
tween the tort litigation system and a compensation system. Without an appropriate 
tort component, the lure of the enormous verdict far in excess of an actual loss will 
continue to draw claimants to the courts and undermine the effectiveness of a com- 
pensation system. 

The coalition is not suggesting that all claimants be transferred into a compensa- 
tion CQfstem. Although the primary purpose of tort law is to provide compensation, it 
also includes an element of punishment for outrageous conduct. For that reason, the 
tort component may wish to distinguish those cases involving egregious conduct 
n^iere the punishment aspects of the litigation system may still be useful. However, 
even claimants harmed by egregious conduct should be afforded the option of utiliz- 
ing the compensation S3rstem in lieu of the tort litigation system. 

(1) Statute of repose: A statute of repose is needed for those claims which are left 
in the tort litigation S3rstem. Such a statute is necessary to manage adequately those 
daims which remain in the tort litigation system. Much like a statute of limita- 
tions, a statute or repose assures that precious judicial resources are not expended 
on old or stale claims. The statute or repose should be identical to that incorporated 
into the compensation system to avoid diverting claimants from the compensation 
system into the tort litigation system. 

(2) Limit on contingent fees: The coalition urges the committee to consider limits 
on attorneys' contingent fees in the tort component of any compensation system, 
such as those that have recently been adopted in several States. For example, a trial 
la^rper's fee would not be statutorily prescribed up to a specified amount, such as 
$500,000. For amounts above that $500,000, the trial lawyer would be prohibited 
from taking more than 10 percent of the recovery. 

T^is approach could assure that more of the recovery goes to the claimant while 
simultaneously amply rewarding the trial attorney for his representation of the 
claimant. It could also minimize the potential self-interest of the trial attorney to 
prolong litigation in the hopes of recovering excessive damages of which he will re- 
ceive a significant percentage. 

(3) Punitive damages: Nowhere has the unpredictability of product liability law 
been more evident than with respect to punitive damages. The legal standards for 
determining what kinds of conduct should be punished by punitive damages are 
vague at b^. The criteria for determining the appropriate amount of punitive dam- 
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ages to punish a wrongdoer are virtually non-existent. It is only recently that some 
courts have begun to require a relationship between the punitive damages award 
and the amount of compensatory damages. 

Perhaps the worst failure of the tort S3rstem is its treatment of punitive damages 
awards in the context of multiple claims. While some courts have expressed concern 
about this problem, very few have developed means to assure that multiple punitive 
damage awards do not operate to the detriment both of a company which has al- 
ready been amply punished and of claimants whose pending claims cannot be satis- 
fied because the company's resources have been exhausted by prior punitive damage 
awards. 

The coalition suggests that the tort component of any compensation svstem must 
address the issue of punitive damages. It must divide responsibility for aetermining 
whether punitive damages are appropriate and fixing the amount of punitive dam- 
ages between the jury and judge, respectively. The law must also establish guide- 
Imes for the courts in fixing the amounts of punitive damages so that each award 
bears a reasonable relationship to the amount of the compensatory damages award. 
Further, the law must establish principles so that the aggregate of the punitive 
damage awards punishes the wrongdoer for his misconduct — once, and not repeated- 
ly. 

(4) Foreign Manufacturers: A particular problem arises with respect to products 
sold in the United States by foreign manufacturers. Consumers who purchase for- 
eign-made goods should be able to recover from those manufacturers when they sell 
defective products in this country. The coalition is concerned about the effect of the 
tort component of a compensation S3rstem upon this problem. 

(5) Products subject to Federal Contract specifications: The coalition urges the 
committee to deal with the product liability problem posed by weapons, military 
supplies, and space equipment made to specincations set by the Federal Govern- 
ment. Manufacturers of these products should not be held responsible for ii^uries 
which stem from governmental, military, and apace requirements which may some- 
times sacrifice safety in order to meet other urgent governmental needs. 

(6) Products subject to pre-market approval: The coalition suggests that the tort 
component of any compensation S3rstem establish a rebuttable presumption that a 
product is safe if it has been thoroughly evaluated and approved for marketing bjr 
the Federal Government. This rebuttable presumption could be overcome by evi- 
dence of fraud, misrepresentation, and the like. 

INSURABILITY OF COMPENSATION SYSTEMS 

One final observation about the compensation proposals. In recent weeks there 
have been several newspaper accounts suggesting that insurance capacity is decreas- 
ing. Indeed a Lloyds of London syndicate — traditionally the insurer of last resort- 
has put out a call to its investors on account of product liability and other losses. As 
the coalition stated earlier, there are significant affordability and availability prob- 
lems with respect to product liability insurance. A compensation system may exac- 
erbate those insurance problems. In fact, there are other reports that compensation 
systems may not be insurable for a period of years, if ever. 

For any compensation system to be acceptable, it must be insurable. While some 
large manufacturers which self-insure might not be adversely affected by the un- 
availability of compensation insurance, small and medium sized members of our co- 
alition do not have the resources to self-insure for an indeterminate number of 
years. 

The coalition strongly urges the committee to assure that any compensation 
system proposed is insurable. If insurance will not be commercially available, then 
the committee should explore mecuis of making self-insurance more practical. One 
suggestion is to permit a tax deduction for the premiums a manufacturer pays to 
itself when it self-insures. Similarly, reserves for unpaid losses established for pur- 
poses of self-insurance could be made tax deductible. 

The coalition also urges the committee to review the Product Liability Risk Reten- 
tion Act. Passed by this Committee several yecu^ ago, that act was intended to 
permit businesses to establish groups to self-insure. The committee should deter- 
mine what, if any, changes are needed in it to make it more practical for small and 
medium sized manufacturers to self-insure with respect to a compensation system. 

CONCLUSION 

The coalition has worked diligently over the last few weeks to study the Dodd and 
Gorton proposals. It has established a task force of lawyers, insurance experts, and 
academics to evaluate these proposals. Based upon our analysis, we have oeen able 
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to develop some suggestions for the committee. The coalition will continue to work 
through the summer to analyze these proposals and to refine our comments. 

At this point, the coalition is not certain whether a workable compensation 
system can be developed or if such a system can apply to all products. The coalition 
is conmiitted, however, to work with the conmuttee* and with Senators Dood and 
Gorton to answer these questions. 

Thank you. 

Senator Kasten. Mr. Creighton, thank you. I understand your 
position and also the position Mr. Head took in referring to work 
on the two issues separately. That was my first choice also. It is not 
the will of the committee, and as you know now, we have an infor- 
mal working group with labor representatives, consumer represent- 
atives and manufacturing representatives who are starting to co- 
ordinate and to work toward trjong to develop a common ground. 

Your position, as I understand it, is that you prefer to go forward 
with S. 100, but I would like to ask you specifically will you and 
your association work with us in trjdng to develop this more com- 
prehensive approach, even though it might not be your first choice? 

Mr. Creighton. Absolutely. 

Senator Hasten. Mr. Head. 

Mr. Creighton. May I please say in a coalition of 300 companies 
it is very difficult to find out what everyone believes, particularly 
when they're in different industries, and I think there may be dif- 
ferent problems in different industries, but we certainly will. 

Senator Kasten. Mr. Head. 

Mr. Head. Yes; I believe we're already in the Danforth group, so 
we are working on it. 

But again I would commend you back to the fact that we started 
on tort reform 4 years ago, and now all of a sudden we are into 
victims' compensation. Many of us felt that would happen a couple 
of years ago as the superfund legislation had started to get into 
this area. This is a very, very large area. I am sure both Senators 
know because they have been practicing lawyers. But it is a light 
year step to go from a tort system to an absolute liability S3rstem, 
and we do not know what is out there, and the professors really do 
not know what is out there either. We see it from a very practical 
standpoint. 

Senator Kasten. Mr. Jenkins. 

Mr. Jenkins. Well, we at FIEI, we in the last 3 or 4 weeks have 
had an insurance seminar of 100 companies, and I think those com- 
panies are in the same desperate state that I am and will go along 
with working with whoever and whatever we can. 

There will be somewhere between 30 and 40 of those companies 
who will go without insurance in this next year. They are unable 
to obtain product liability insurance. And that, to those of you who 
have a great consumer interest, where does the money come from 
without insurance? 

Senator Kasten. Mr. Ck)nnor. 

Mr. C!oNNOR. As I said in my prepared statement. Senator, we 
certainlv will work with the committee in attempting to arrive at a 
proposed which combines elements of the tort and compensation 
systems. As a matter of fact, we are right now working with Sena- 
tor Danforth's working group, and we have worked previously with 
Senator Gorton and Senator Dodd in the preparation of their 
amendments. The answer is definitely yes, we will. 
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Senator Kasten. In the testimony last week and in other testi- 
mony that has been prepared for today there are still a number of 
people who contend that the current product liability crisis is due 
primarily to imcompetitive and also what they would call subjec- 
tive rate making by the insurance industry; in other words, essen- 
tially this is an insurance industry problem as opposed to a prob- 
lem of tort law, of product liability. 

What is, each of you, your response to that argument that this is 
essentially uncompetitive and subjective rate making by the insur- 
ance industry that is the problem, and that the problem is not due 
to unclear or to inconsistent product liability law? 

Why do we not start with Mr. Connor and work across? 

Mr. Connor. I think the answer is that it is quite the opposite. If 
I can put on my General Electric hat for a moment rather than 
NAM, our company is having the experience right now, as many of 
the companies represented in this room are, I am sure, of being 
told by the insurance market, particularly the London market to 
which we go for excess coverage, that the U.S. tort system is unin- 
surable; that they are coming to the conclusion that the predict- 
ability, which has to be the basis of any rational insurance system, 
simply is not there. And I think we could point specifically to the 
recent agent orange litigation in which, you will remember, the 
judge, after bringing the companies together after almost a $200 
milUon settlement, then annoimced to the world there had been no 
basis there for liability in the first place. The insurance market 
looked at this and nodded their heads and S€dd: ''That is what we 
alwaj^ thought; that is what we always thought the U.S. product 
liability system was up to." 

Senator Kasten. Mr. Jenkins. 

Mr. Jenkins. About 7 years ago we set up an insurance company 
in the Cayman Islands to buy reinsurance in the offshore market, 
and we found exactly as the previous speaker is alluding to, that 
they feel, the reinsurance people from offshore feel that we are 
nuts. The court system is just too unpredictable, and we are having 
exactly that same problem. And then to go even further in the 
problem, a lot of these insurance companies are going broke. We 
nad a layer of insurance go broke in just the last year which cov- 
ered our 1981 and 1980 coverages. 

Senator Kasten. Mr. Head. 

Mr. Head. We're putting the FMC hat on. We are basiccdly a 
self-insurer, so our discomfiture is really with the tort system 
rather than the insurance S3rstem. 

I guess I wanted to ask one question of the Senators; that if you 
take a long look at this compensation system and decide that it is 
something that needs a lot more work, is there a chance that you 
can bring Kasten back up, because that is what all the effort was 
spent on before, and then perhaps take a look, a long and careful 
look? 

Senator Kasten. Let me just respond to that. We are looking in 
terms of using the base of S. 100 and adding onto it an agreed-to, if 
possible, agreed-to compensation S3rstem. It might not be complete. 
It might not be exactly what everyone would want. Obviously, it is 
a question that is going to take years and years of debate and dis- 
cussion. But the idea is to develop at least a skeleton of the corn- 
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pensation system along with S. 100 and to pass that as a first start. 
But whether this is possible or not is something that we are in the 
process of trying to determine right here. 

Senator Gobton. The chairman speaks for himself 

Senator Kasten. Mr. Creighton, what is your response to the ar- 
gument this is essentially an insurance problem; it is not due to 
unclear or inconsistent product liability law? 

Mr. Cbeighton. I do not believe you can place the blame on the 
insurance industry. I believe that the problem stems from what 
happens in the courts, and that cha^p|^ from State to State. But a 
national manufacturer, of course, has to insure against the worst 
State, and I do not see how you can blame the insurance system for 
not wanting to insure. In punitive damages insurance is not the 
answer. 

You know, we had a case, for example. We self-insure. We have 
had a cap. We have only had to go to the cap once. We monitor a 
program very carefully. We biuld radio-television transmitters. 
Would you believe that our insurance company paid $13 y2 million 
to settle a case because our transmitter was being lifted to a tower 
in Houston by a rigger that was hired by the tower people, who 
dropped it from a 1,000-foot level with five people on board. 

Now, why is that product liability for us? If the insurance compa- 
ny looks at that risk, though, after paying $13 y2 million, it is going 
to be our insurance rates that go up. And I am not sure that you 
can blame them for that. 

Senator Kasten. Thank you. 

Senator Danforth. 

The Chairman. I want to answer Mr. Head's question, because I 
think that you have asked a good question, and it deserves a very 
clear answer. 

The question is, what are the chances that if it appears we are 
not making progress in developing the compensation program, we 
could attempt to go back to the Kasten bill to see if we could pass 
that. My own view is that the answer is that the chances are zero. 

We have tried that. We had a markup of the Kasten bill. My 
belief from the outset has been that we should try to have a mar- 
riage between Kasten and compensation, but I voted to report out 
the Kasten bill in and of itself 

I have to assume responsibility for the scheduling of the commit- 
tee, and it is just not worth the time to continually fight the same 
battle over and over again. I think we have the opportunity to do 
something that is really worthwhile, and that is to come up with a 
combination of tort reform and compensation which would be in 
the best interests of the consumers and the business community. 

And it is only by bringing the consumers and business communi- 
ty together that we are going to get a bill. Heretofore, the consum- 
ers and the business community have been at opposite poles, and 
then there has been a third player and that has been the bar. And 
my hope is that we could come together and meet the concerns of 
the business community for certainty and the concerns of consum- 
ers for compensation for damages without spending years of time 
and large percentages of the return on lawyers' fees. 
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And that is what we are working toward now, and I think with- 
out that kind of marriage of the two interests, I do not think we 
are going to get anywhere. 

I want to ask you, if you would, to respond to the kind of sugges- 
tion made by Professor O'Connell. I am not going to ask you to sign 
on to every detail, but the basic concept, the basic concept of Pro- 
fessor O'Connell was that in product liability cases — now, we could 
clmnge that to some product liability cases or to a specific descrip- 
tion of product liability cases, his suggestion was that in all prod- 
uct liability cases the defendant, the business, would have an 
option. The option would be to just receive the claim and pay out 
economic damages, period— just economic, no pain and siiffering, 
no punitive damages. Economic damages on the basis, presumably, 
of some sort of schedule like workmen's comp. Just pay it out and 
that is the end of it. You would have that option, or you would 
have the option of saying no, I want to go to the tort system, in 
which case there would be disincentives to going into the tort 
system. That is to say that the plaintiffs burden of proof would be 

Sfhter than it is today. Maybe his recovery — ^although this was not 
r. O'Connell's suggestion — maybe his recovery would be some- 
what greater than under the compensation plan. 

What would you think of such a program, something along that 
line? Anybody. 

Mr. Head. I guess the question that the professor got from Sena- 
tor Fritz Rollings was the key one: the vast amoimt of claims that 
are readily absorbed in the system without ever any resort to coimt 
may flow right into that system. There are thousands, maybe mil- 
lions of claims that never get into the system that may well flow 
into the system through just that mechanism. That is the very 
great danger that I guess you have to look at, and some of the 
larger companies could address that better than I. 

Mr. Creighton. I obviously cannot speak for the coalition be- 
cause we have not reviewed that system. I have thought personally 
that the problem of the complexity of the issue and the different 
industries made a total system applicable to all industries almost 
impossible. I think something that was voluntary on the side of the 
defendant as well as the plaintiff might work. The Dodd bill, of 
course, gives the option to the plaintiff. I think the defendant 
ought to also have that option. I think that might take out some of 
the difficulty. I am concerned with Pat Head's comments as well. 

But economic loss, meaning lost wages, as interpreted by the 
court are not lost wages as most people believe. Those can be huge 
sums of money. We hardly pay anything beyond that, but that can 
be a very — ^to have a compensation system that pays lost wages in 
those amounts automatically would be very, very expensive, I 
think. 

Mr. Jenkins. In Michigan there is a mediation system that 
works I think in a similar fashion to what you are discussing. Sena- 
tor. An award is issued, and the plaintiff has the option to take it, 
and the defense has an option to take it, and then if not, there are 
certain penalties if you lose a case by a certain percentage above 
and so on. It has not worked in products liability work. I cannot 
say why. But when I say well, it sounds good to me, especially 
when the mediation award is $1, 1 like that. I had one where they 
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awarded $34,000. We accepted it. The plaintifT looks at it and says 
well, I am getting $180 a week tax free under workmen's comp; my 
medical is taken care of; let us roll the dice. And the plaintiffs 
lawyer claims that he is trying to advise the plaintiff to get out, 
but he wants to roll the dice. So you go ahead with them. And I 
think all of those flies in the ointment, or whatever you want to 
refer to them as, I do not know how you would legislate them out 
or legally push them out. 

Mr. Connor. The NAM product liability committee has been 
very interested in Professor O'Connell's proposals. As a matter of 
fact^ just within the last couple of months we consulted at some 
length with him. The one thir^ I can say is that there is a lot more 
to be said on the subject of his proposals than there was time for 
him to say this morning. My personal view is that there is a great 
deal of merit in them. NAM has not pursued his proposal beosiuse 
there seems to be an instinctive reaction against them when they 
are presented in the political arena. This notion that the manufac- 
turer is going to be able unilaterally to decide whether or not to 
pay that economic loss rubs a lot of people the wrong way. 

When it is thought through, I think, though, it makes a fair 
amount of sense. T^ere are enormous incentives for the manufac- 
turer to make those payments, since in a t3rpical case litigation ex- 
penses are going to be far, far greater than that payment. I think 
they are worth pursuing. 

Aiid just one last footnote. Professor O'Connell did not mention 
it this morning, but as the committee may know, there is a case in 
which his system is being used successfully, and that is in connec- 
tion with football helmets being used in high schools. His approach 
is being used on a voluntary basis there and very, very successful- 
ly. 

Senator Hasten. Senator Gorton. 

Senator Gorton. Thank you, Mr. Chairman. 

Just very briefly, I want to associate myself with Senator Dan- 
forth's remarks about the future of this process with the sole 
amendment of adding the concern of State officials and judges to 
those who are quite interested in this process, and point out that 
this process that Senator Kasten— while none of them really think 
that we can come up with something with which everyone would 
agree, at least can lunit the opposition, can bring together enough 
of the interested groups greatly to enhance the chances of solving 
the problem rather than simply having it come back in the next 
Congress and the Ck)ngress after that. 

Just for my own background I have one question of you, Mr. Jen- 
kins. You stated how your insurance premiums had increased, as I 
remember, 100 times from $4,000 to $400,000. How many sweepers 
do you manufacture a year and sell? 

Mr. Jenkins. Well, we go across the board broad spectrum. We 
only sell 25 runway sweepers a year, for instance. We sell a couple 
thousand roofing sweepers a year. Therein lies our problem. 

Senator Gorton. What are your gross sales? 

Mr. Jenkins. Well, the gross sales are about $18 million total 
sweeper business with combined bristle manufacturing, and we do 
some other things. We are not just in the sweeper business. 
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Senator Gorton. You say you had this hundredfold increased in- k 
surance even though you have not lost a judgment in court in prod- e 
uct liability cases? I 

Mr. Jenkins. Yes. Now, the insurance companies before we took 
control of the operation would settle cases without even saying boo | 
to you. They will settle cases for $150,000, $175,000, $265,000, those 
tjrpe of things. That is what happens to you. I had one settle re- J 
cently in Chicago for zero in our instance, but the rented yard that g 
rented the sweeper paid a half a million dollars. Now, that will j 
come back to haunt us, both in increased premiums and the 
attractability for the plaintiffs bar to find us again. 

Senator Gorton. So you are not claiming that the insurance 
companies have acted arbitrarily. They are reflecting what they 
felt they had to settle for in their premiums. * 

Mr. Jenkins. No. I say they have acted arbitrarily, yes. They are 
some of my worst enemies, just below the lawyers. ] 

You know, it is a laughing matter in one instance, but I like to ' 
cry about it, too. But you know, I am seriously discussing with a = 
South Korean company manufacturing roofing sweepers. This roof- 
ing sweeper, by the way, was designed for HoUy Farms in North 
Carolina to sweep chicken manure. We used to call it CS-36. 

We are looking with a South Korean firm in having them manu- 
facture that sweeper and ship it in here in a carton. They are going 
to redesign it so that it is no longer ours, ship it in here in a 
carton, and we will sell it the same as we have sold for the roofing 
trade and get ourselves the hell off the hook. We do not know any 
other way. 

Do you want to export jobs? I know of a German company that 
came in here and has backed back out because of the product li- 
ability thing. You can just— it is a horror story that the little guy 
especially has this gnawing, clutching fear. I am old enough so, 
what the hell, I can go out of business, and I am happy an3rway, 
but I have got 130 people that own pieces of this company; they are 
going to eventually own it all. Hell, you know, I hate to give them 
a pig in a poke. This is why I am interested in seeing some kind of 
fairness, or if it was not just fairness, just certainty. Somebody said 
when the hell did your mother ever tell you it was going to be fair. 
True, but let us have some certainty: the statute of repose, things 
of that nature that we need so badly. And I am iust concerned that 
you guys are going to chew on this now for another 5 or 10 years, if 
you are reelected and keep on going. 

But this kind of thing bothers me. 

Well, I guess I keep getting my loot deeper in my mouth, but I 
just try to convey this frustration that being in business, which 
should not be related to the law business 

Senator Gorton. Mr. Jenkins, I have only got 5 minutes, and I 
have other questions to ask. 

Mr. Jenkins. OK. Just a second. The roofing trades by their own 
figures, a nine-man roofing company has a lost-time accident every 
single day. Now, what the hell does this indicate? It indicates these 
people are careless. But now they have found the golden goose. You 
blame something. The tar kettle tipped over because it is not 
stable. The wheelbarrow tips over because you should have two 
wheels on it, not one. The sweeper, not one of our sweepers has 
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ever fallen o roof in one of these accidents. Is that not amazing? 
Hie 8¥7eeperB e smart enough to stay on the roof, but the roofer 
18 not Alcoho Q, 2i hours a week are the time they spend in 
bars. 

Senator Gorton. Mr. Jenkins, I am really going to have to inter- 
rupt you or ask another question, if I may. 

Mr. Jenkins. I am sorry. 

Senator Gorton. lyb*. Head, if you were to assume that there 
would be changes in specific aspects of State law, for example, pro- 
hibition of pain and sufiTering awsurds in strict liability cases, or 
maybe even the elimination of strict liability altogether, together 
witji a statute of repose, statute of limitations, rule on joint and 
several liability and tiie like, why do you still believe it is neces- 
saiy to adopt uniform Federal standards of negligence? Do negli- 
gence standards differ all that much from one State to another? 

Mr. EteAD. Yes, they do. And I think some of the things you said 
are already in the Kasten bill, and I believe you have some in your 
bill, and I think you are going in the right direction in regard to 
national tort reform. 

I think the only problem we have is the second stage of Dodd and 
Gorton which open up a whole new Pandora's box. 

Senator Gorton. No, no. What I am asking specifically about is 
^y» if you have national standards in these other areas, a nation- 
al rule related to negligence, which seems to me to be a pretty 
standard definition across the country, is essential to the kind of 
reform about which you are speaking. 

Mr. Head. I think in practice it does not fall out in any of the 
uniform standards. And the design area which is in the Kasten bill 
is probably the centerpiece of the question of how design negli- 
gence is handled State by State, and it differs. 

Senator Gorton. I would appreciate it if you would submit to us 
some examples of areas in which the negligence standard or defini- 
tion has had a significantly different interpretation in one State 
from another. 

Mr. Head. I would be happy to. 

Senator Gorton. Thank you. 

Thank you, Mr. Chairman. 

Senator Kasten. There are further questions that I think some 
of us may have, but at this time we are going to move to panel No. 
3, and we will get back to you with certain questions for the record. 

Our next pcmel is Mr. Kimmelman, Ms. Lipsen, Mr. Nishimura, 
Mr. Goffman, and Ms. Gilbert. 

The committee will come to order. Our first witness on this panel 
is Mr. Grene Kimmelman, legislative director of the C!onsumer Fed- 
eration of America. 
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STATEMENTS OF GENE KIMMELMAN, LEGISLATIVE DIRECTOR, 
CONSUMER FEDERATION OF AMERICA; LINDA A. LIPSEN, LEG- 
ISLATIVE COUNSEL, CONSUMERS' UNION; GLENN NISHIMURA, ; 
EXECUTIVE DIRECTOR, HALT INC.; JOSEPH GOFFMAN, STAFF i 
ATTORNEY, PUBLIC CITIZEN/CONGRESS WATCH; AND PAMELA i 
GILBERT, STAFF ATTORNEY, U.S. PUBLIC INTEREST RESEARCH P 
GROUP ^ 

Mr. KiMMELMAN. Thank you, Mr. Chairman, Chairman Dan- ^ 
forth, members of the subcommitte, I would like to start off by 
commending the committee for taking up the issue of compensa- 
tion for people injured by defective products. 

We have for a long time believed that this is the issue in product 
liability that the Congress should be addressing, and we are happy 
to see you begin the process with these hearings. 

But, of course, this is really not an easy issue. As we tried to de- 
termine what to do about people injured by defective products, who 
are not compensated, we had to start by finding out who they are 
and what other compensation they may receive for their injuries 
from other sources. 

So from a preliminary look, let me just give you a few indica- 
tions of what we found. From the Consumer Product Safety Com- 
mission, we found that there are 30 million product-related acci- 
dents annually — 30 million. Then according to the Department of 
Health and Human Services, 10 percent of the population has no 
medical insurance and another 10 percent has no medical insur- 
ance for part of the year. 

That means almost 50 million people at any one point in time 
lack health care coverage. And, of course, probably an equal 
number, if not more, have inadequate health care coverage, par- 
ticularly catastrophic coverage. 

Then we looked to workers' compensation which covers over 90 
percent of the workforce in this coimtry and found, as you heard 
this morning, that there are m£gor gaps in workers' compensation 
for coverage of occupational diseases — long latency diseases. 

Then, of course, there is the disability insurance program under 
Social Security, which for longer disabilities gets put into the Medi- 
care Program, which particularly deals with the elderly population, 
and then of course there are special programs for low income 
people like Medicaid. There are private pensions, there is black 
lung, there are veterans' benefits, and other programs. 

And what does all this mean? To tell you the truth, we can't 
really determine because there is no data that shows who gets com- 
pensated for one and not the other, or which of these people are 
also people who are injured by dangerously defective products and 
may or may not recover. Who falls between the cracks in our tort 
system? We have not really been able to determine that. But of 
those who do, which ones lack adequate coverage for their losses? 
It is very difficult to determine that from this data. 

So although we believe it is very important to move forward on 
this issue, we want to point out the complexity of compensation — 
not knowing precisely who needs it, what groups of people we want 
to cover, what groups of people go imcompensated. And because of 
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tfaaty we have to take a rather general sweep at compensation pro- 
posals at this point in time. 

So let me just point out the principles that we think are impor- 
iant in addressing compensation. First of all, we believe that a 
compensation system must maintain incentives to develop, make 
safer products;, secondly, that a compensation system must provide 
adequate compensation for those injured by unreasonably defective 
products; and third, that we need swift recovery. We need to reduce 
transaction costs so that people who have losses, who need recov- 
ery, get the money quickly. 

Now, just looking at the compensation proposals before the com- 
mittee today. Senator Dodd and Senator Gorton's proposcds, we 
wanted to raise a number of concerns that relate to them. 

First of all, both leave much to be desired in terms of assuring 
swift recovery for injured parties. As Professor O'Connell men- 
tioned today, we believe they are just much too complicated in 
terms of the eligibility standards — who qualifies and who does not 
qualify for compensation, what defenses can be raised, what argu- 
ments can be made. We are fearful there will be considerable liti- 
gation of this issue itself. 

Senator Gorton's proposal takes a very interesting approach to 
this issue, including very strong penalties for those who challenge 
a request for compensation. At this point we are uncertain whether 
those penalties would work. It is an interesting approach. 

Then again, both proposcds are too restrictive in terms of recov- 
eries by tihose injured by defective products. We are worried about 
what is compensable. Although Senator Gorton's proposal provides 
maybe a greater opportunity to recover something between the 
State and Federal options, we believe that it is inadequate, as is 
Senator Dodd's, because it restricts recovery for noneconomic loss. 
Although pain and suffering may not be quantifiable, they are 
nonetheless real, and we believe they appropriately should be cov- 
ered in a compensation scheme. 

And finally, because of these major problems in just determining 
whether the compensation scheme will work, will reach a swift res- 
olution, will provide adequate recovery, we find it hard to believe 
that either proposal truly will preserve incentives for the manufac- 
turer to design safer products. 

As you heard this morning, there is great dispute as to what 
really leads to product safety. We are concerned that with the 
great uncertcdnty as to how a compensation system works, as to 
who needs it, who would be covered we cannot make a determina- 
tion as to what effect such a proposal would have on product 
safety. 

In conclusion, I would just like to say that these proposals are a 
good start in an effort to understand the particular needs for com- 
pensation and the best system to meet those needs. We hope to con- 
tinue to work with the committee to come up with a system that 
meets the goals of swift, adequate compensation for those injured 
by defective products while also maintaining the important product 
safety incentives of our products liability laws. 

Thank you. 

[The statement follows:] 
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Statement of Gene Kimmelman, Legislative Director, Ck)NSUMER Federation of ^ 

America z 

z 

Mr. Chairman and members of the committee, I am Gene Kimmehnan, Legisla- i 

tive Director of the Consumer Federation of America (CFA). CFA is a coalition of j 

over 200 national, state, and local consumer, senior citizen, labor, farm, cooperative j 

and rural organizations which together represent more than 30 million people. | 

We appreciate this opportunity to express our views on alternative compensation , 

schemes for product-related injuries. CFA is encouraged that the committee is be- , 

ginning to investigate the need for compensation systems that augment the con- \ 

sumer protection attributes of product liability law. We hope these hearings will , 

lead to a better understanding of the inadequacy of current compensation for prod- , 

uct-related iixjuries, and methods to expand and expedite recovery for the undercom- i 
pensated. 

introduction 

CFA commends the efforts of Senators Gorton and Dodd to highlight the compen- 
sation needs of consumers ii\jured by defective products. We believe the Dodd and 
Gorton propo6£ds represent an important starting point for analyzing nonadjudica- 
tive methods of providing fair, adequate and speedy compensaton for product-related 
injuries. 

Unfortunately, both proposals do more to raise than answer questions about how 
a compensation scheme can preserve incentives to design safer products and ensure 
swift, adequate compensation for those injured by defective products. 

I. OCCUPATIONAL DISEASES/TOXIC TORTS 

If a compensation system is meant to distribute benefits equitably to those ii^ured 
by defective products, it must provide a reasonable opportimity to recover damages 
for all t3rpes of product-related ii^uries. Yet it is difficult, if not impossible to find a 
legal standard that adequately deals with the relationship between all types of prod- 
ucts and all product-related mjuries. Yet it is difficult, if not impossible to find a 
legal standard that adequately deals with the relationship between all types of prod- 
ucts and all product-related injuries. 

For example, under both the Dodd and Gorton proposals, it would be extremely 
difficult, if not impossible for individuals injured by exposure to toxic substances to 
qualify for compensation. The paucity of medical and scientific information about 
many toxics makes it virtually impossible to establish the causal nexus between 
toxic exposure and ii\jury, as required under Title n of the Dodd and Title m of the 
Gorton proposals. 

In effect, these proposals offer nothing to a large segment of the population that 
needs compensation the most — those who suffer from occupational diseases or ii^u- 
ries resulting from exposure to toxic substances— and offer reduced benefits to those 
who fare best under the tort system. To achieve distributional equity, this imbal- 
ance must be corrected. 

II. SWIFT recovery/transaction costs 

For a compensation system to replace lengthy litigation with swift recovery for 
product-related injuries, it must offer a simple, speedy method of determinine^ which 
ii\juries qualify for compensation. Swift resolution of claims can be achievea by de- 
fining eligibility for compensation in a manner that makes it economically advanta- 
geous not to challenge eligibility determinations. Three possibilities come to mind: 
(1) a simple eligibility determination like "work-relatedness" for traumatic usuries 
in the workers' compensation system; (2) stiff penalties for challenging a claim; and 
(3) a combination of simplicity and penalties. 

Neither the Gorton nor Dodd proposal provides adeauate assurances that compen- 
sation claims would be resolved without lengthv, costly litigation. In each case, the 
eligibility standard involves a determination that is often vigorously contested in 
current product liability litigation: how "xmsafe" (Dodd) or ''unreasonably danger- 
ous" (Gorton) a product is; whether the imsafe or unreasonably dangerous aspect of 
the product caused the ii^ury (Dodd and Gorton); whether the consumer was aware 
of the danger and the harm it could cause but nevertheless proceeded to use the 
product (Gorton); whether the ii^ury was caused bv an open and obvious dan^r of 
the product (Dodd); whether the iiyury was caused by someone altering or modifying 
the product (Dodd); whether the injury resulted from voluntery and unreasonable 
use of the product (Dodd); whether the iiyured party's behavior involved an extreme 
departure from accepted standards of care and attention (Dodd); and whether the 



Digitized by 



Google 



rati^l 



Mor a I iiy uiv resulted from a common way of using the product or was in fact a use antici- 
pated by the manufacturer (Dodd). With all of these contestable issues and a great 
deal of mon^ at stake, it is hard to believe that compensation benefits would be 
paid swiftly under either scheme. 
f I Similarly, both proposals include penalty provisions for failure to pay compensa- 
tion benents that are unlikely to assure swift resolution of claims. Financial penal- 
^^ ties would be assessed in both schemes against manufacturers who lose their court 
^fpl challenge of a claim or» under the Gorton proposal, make an unreasonable settle- 
* ""■ ment offer. Although the Gorton proposal's penalties are considerably stronger than 
Dodd's, in most respects these litigation penalties differ little from the current "'pen- 
alties" involved in all litigation; if you lose, you pay a sum that may be considerably 
higher than your final settlement offer. 

While such penalties may reduce the number of claims fully abjudicated, they are 
not likely to prevent delay in resolving disputes. Unless manufacturers and product 
sellers lose most compensation challenges — a dubious assumption given the many 
defenses available to them — delay and bluff would be as important a bargaining tool 
in compensation negotiations as in current litigation. Due to their need for quick 
cash to cover ii^'ury-related expenses, many consumers would feel the need to settle 
for less money than they may deserve, if in doing so they avoid protracted litigation 
and delayed payment of damages. Therefore, it is difficult to imagine the Dodd and 
Gorton penalty provisions overcoming incentives for manufacturers to delay pay- 
ment of compensation benefits. 

m. DAMAGES 

iA fair compensation system must include recovexy for all the harm caused by de- 
fective products. While some forms of harm are difficult to quantify, like pain and 
suffering, they are as real as injuries whose treatment can easily be translated into 
-«« dollars spent for health care or lost earnings. 

id c Both the Dodd and Grorton proposals inappropriately limit recovery of compensa- 

n» tion benefits to net economic loss. Pain and suffering, important elements of tort 

d I recovery, are not compensable under either proposal. This arbitrary limitation on 

rod recovery onlv makes sense if the purpose of a compensation system is to save 

money — ^hardly a goal that would further consumers' interest in adequate compen- 
sation for all product-related ii^juries. 
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rV. SAFETY INCENTIVES 

To ensure that accident prevention remains an important goal of our product li- 
ability laws, it is essential that any new compensation system not reduce manufac- 
turers' incentives to design safer products. No combination of compensation and tort 
law a4justments that provides less than full recovery under a strict liability stand- 
ard, or its equivalent, would serve consumers interests in adequate product safety 
and compensation. 

Both the Grorton and Dodd proposals limit full recovery of damages to situations 
where a consumer injured by a defective product can prove that the manufacturer 
or product seller was negligent. When added to the many impediments to swift, ade- 
quate recovery from the compensation systems, these changes in tort law and tort 
recovery would seriously undermine the safety incentives of current product liabil- 
ity law. 

Although both proposals are major improvements over S. 100, Senator Kasten's 
''Product Liability Act,'' their many restrictions on full recovery for injuries caused 
by defective products leave us with concerns similar to those we expressed in previ- 
ous product uability hearings before this committee. Until a compensation system is 
devised that ensures swift, adequate compensation and preserves product safetv in- 
centives, we believe it is inappropriate to consider changes in the liability standards 
of product liability law. 

CONCLUSION 

CFA believes it is important for the Congress to investigate the need for compen- 
sation systems that augment the consumer protection attributes of product liability 
law. We hope to work with the committee to develop proposals that would promote 
product safetv and ensure swift, adequate compensation for consumers ii\jured by 
defective products. 

Senator Kasten. The next witness on this panel is Linda Lipsen, 
who is the legislative counsel of the C!onsumers Union. 
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Ms. LiPSEN. Thank you, Mr. Chairman and members of the com- 
mittee. I am Linda Lipsen, representing C!onsumers Union, the 
publisher of Cionsumer Reports magazine. Thank you very much 
for inviting me here today to discuss compensation schemes for vic- 
tims of dangerous products. 

For too long now this issue has been mired in debate over provi- 
sions that would make it more difficult for consumers to obtain 
compensation for their injuries. We are very heartened by the fact 
that this committee last month rejected S. 100, the Product Liabil- 
ity Act. We were also very encouraged by Senator Dodd's testimony 
just last week that compensation schemes should not be attached 
to S. 100. 

The defeat of S. 100 and the provocative initiatives of Senators 
Dodd and Gorton have allowed those interested in product liability 
reform to focus their attention on compensation ratner than limita- 
tions and restrictions on victims pursuing their remedies. Senator 
Dodd and Senator Gorton are offering new ways of looking at the 
product liability landscape. These proposals, of course, will require 
extensive study and input from manufacturers, consumers, labor, 
State groups, legal scholars, and experts in workers compensation, 
occupational disease, and automobile no-fault. We are looking for- 
ward to working with this committee and these groups to structure 
a workable compensation program which maintains the incentives 
for safety and adequate compensation for victims. 

At thiis early stage in the process, though, we are unable to 
evaluate all the specifics of these initiatives. However, we would 
like to present what we believe are the essential elements for es- 
tablishing fairer product liability law and share with you some of 
our concerns about the proposals presently on the table. 

First, victims should be allowed to make an informed and mean- 
ingful choice as to whether to proceed in tort or through an alter- 
native compensation route. We would have serious misgivings 
about any compensation scheme where the victim was encouraged 
to assess the value of his claim or project his future damages with- 
out the advice of an objective third party. 

First of all, under Dodd, for instance, we are concerned that a 
victim pursuing a claim without a lawyer will receive all the infor- 
mation about the claims procedure from the manufacturer — a po- 
tentially liable party. The victim vnll be at a tremendous disadvan- 
tage because the manufacturer will retain a lawyer, especially in 
the larger claims. We foresee that a victim proceeding without 
counsel could unwittingly damage his case and thereafter lose the 
option of proceeding in tort. Second, an injured consumer who has 
medical bills and the multitude of other expenses accompanying an 
injury may not be able to act in his or her own best interest. 

While we believe that the tort system may be too expensive, we 
do not feel that the solution to this problem is a compensation pro- 
gram with incentives for victims to proceed without counsel. Ac- 
cordingly, there should be some provision for victim's recovery of 
reasonable attorney fees in addition to the amount established for 
other damages in a compensation system. 

Transaction costs will be substantially reduced in a compensa- 
tion program if there are fewer number of issues in dispute. Exten- 
sive discovery then would not be as necessary. Defense attorneys 
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use discovery as a tactic for delaying the resolution of claims. 
These dilatory activities are responsible for the lion share of the 
costs of the system. In a system where the goal is to provide speedy 
recoveries for victims, this tactic will not be effective or useful. 

In order for a compensation system to be a workable and a viable 
alternative to tort, recoveries must be expedited. The current ad- 
versarial mechanism by which victims recover is exceedingly slow. 
A consumer may wait as long as 5 years before receiving the first 
dime from the defendant. Where the process is delayed, victims are 
under extreme economic pressure to settle the claim on any terms 
available. 

If the compensation scheme, however, were to provide quick and 
adequate recoveries, victims v^l use it. It is necessary for the com- 
pensation system to be simple. Therefore, the number of issues, de- 
fenses, and burdensome proof requirements should be limited to 
avoid contentious, time consuming, and expensive litigation. 

Moreover, consumers should be able to pursue their full damages 
in the compensation system in order to make them truly whole. If 
compensation is based only on factors such as wage loss and medi- 
cal bills, the victim's recovery would be unfairly limited. All in- 
jured consumers are not wage earners. A fair compensation system 
must not determine damages based on a week consisting of 40 
hours. Nonmarket time has to be includedin the equation. 

We are concerned that retired people, infants, children, nonwork- 
ing mothers, and other unemployed or underemployed people may 
not receive adequate compensation under either the Dodd or the 
Gorton plans. We applaud Senator Gorton for expanding the scope 
of recoverable damages beyond the traditional wage loss measure 
and beyond mere physical personal injury. His proposal includes 
medical monitoring, rehabilitation, preventive care, and replace- 
ment service loss. However, we feel that a measure of damages for 
the loss of enjoyment of life and lost wage capacity must be devel- 
oped. We are looking forward to working with the committee to ex- 
plore all appropriate measures of damages. 

The compensation scheme also should include provisions for toxic 
tort and occupational disease recoveries. Unfortunately, under both 
the Dodd and the Gorton propc^als, victims of exposure to toxic 
substances would have no easier time collecting damages than they 
currently experience in personal injury litigation and workers com- 
pensation. 

The causation standard contained in both plans is much too rigid 
and will prevent victim's compensation for toxic tort type injuries. 
Additionally, the introduction of complex causation tjrpe evidence 
will defeat an important objective of the compensation scheme — 
speedy recovery. 

We feel that a measure of damages for the loss of enjoyment of 
life and lost wage capacity must be developed. 

An alternative compensation scheme must feature incentives for 
safety, an integral objective of product liability law. It is not entire- 
ly clear to us whether the Dodd and Gorton proposals v^l foster 
this goal. We will carefully review all proposals emerging from this 
committee to determine whether they encourage the safe produc- 
tion of products and whether they adequately protect consumers. 
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Senator Gorton's proposal largely retains State law for niaint>ain- 
ing actions in tort. Therefore, consumers would have the option of 
pursuing compensation based on the strict liability theory. Senator 
Gorton's proposal also enables consumers proceeding under State 
law to obtain damages that would have been available under the 
compensation scheme, if they are unable to prevail under State 
law. Although we disa^ee with the unnecessary limitation on pain 
and suffering damages, we do appreciate the greater flexibilil^ of 
the Gorton plan. It is less disruptive of the rights of injured con- 
sumers. 

We are concerned that under the Dodd and Gorton plans, the 
manufacturer would incur losses due to injury, only where the 
victim is not compensated from other sources. Accordingly, it 
would be possible for a manufacturer to market a hazardous prod- 
uct and completely evade financial responsibility for any injuries 
that may result. We believe that where manufacturers bear these 
losses, there are greater incentives for safety. 

We applaud the committee for attempting to mitigate the array 
of problems facing victims of dangerous and defective products. 
Senator Dodd's and Gorton's proposals make admirable, initial 
strides towards achieving such a goal, though we feel that numer- 
ous revisions are necessary if the product victim's interests are to 
be fully promoted. 

I appreciate this opportunity to testify today, and we look for- 
ward to working with this committee to achieve the ends outlined 
in this testimony. 

The CHAiRBfAN. Thank you. 

Mr. NiSHiBfURA. Thank you. Senator. 

I appreciate the opportunity to testify today on behalf of HALT, 
an organization of Americans for legal reform. HALT is a national, 
nonpartisan, public interest group working to make the l^al 
system more accessible, less costly, and fairer to all citizens. 

Since our inception in 1978, HALT has experienced significant 
growth in membership which today numbers in excess of 160,000 
Americans. We think that this growth is ample evidence of the 
public's concern for the need for legal reform. 

I want to first recognize Professor Jeff O'Cionnell who we believe 
is one of the most creative and innovative contributors to discus- 
sions of reform of the tort system, and also note that he serves and 
has for years served on the board of advisors to HALT. 

We are frankly encouraged by the turn to consideration of a 
compensation system; Frankly, the tort system has undoubtedly 
produced a number of spectacular awards for injured consumers, 
but these awards mask more important facts, that too many in- 
jured consumers get no compensation at all, that the system com- 
pensates lawyers more hanc&omely than it does victims, that vic- 
tims can wait 5 years or more to recover. 

I am here because HALT believes that the tort system is not 
working for injured persons, and though reform of tort law is often 
spoken of in terms of it being promanufacturer, clearly consumers 
potentially stand to realize significant gains in a compensation 
system. We believe that reform of the tort system must focus on 
the injured pctrties and discussion of alternative compensation sys- 
tems is a promising sign for consumers. It moves the focus away 
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from trying to find a deep pocket or trying to wear down an oppo- 
nent with delaying tactics and instead toward trying to answer the 
question of how to adequately compensate injured victims. 

An alternative system should attempt to compensate as many de- 
serving victims as quickly, as simply, and as fairly as possible 
while preserving incentives for manufacturers to produce safe prod- 
ucts. 

We believe of relevance to this discussion is an analysis of the 
success of no-fault auto insurance. The uncertainty of recovery for 
auto accident victims under the fault system is so bad that the 
former chairman of the full committee, Senator Warren Magnuson, 
used to say you can get better odds in Las Vegas. 

The major deficiencies of the fault system for auto accidents are 
that it fails to compensate a large number of injured persons, it al- 
locates benefits poorly to those who it does pa^, it is slow, and it is 
inefficient and overly costly. Numerous studies have documented 
these problems, and these problems have led HALT as well as 
other consumer groups to support enactment of no-fault laws that 
provide injured persons with high levels of first party no-fault ben- 
efits in a timely manner while still permitting lawsuits in case of 
serious and permanent injuries. 

A series of comprehensive reports over the past 10 years have 
documented the success of good no-fault laws, most recently the 
DOT study reported to this committee just a month ago. And while 
there are some important differences in how people fared under 
the fault system with respect to product injuries, there are striking 
similarities. 

We thought it was scandalous in auto cases where attomejrs got 
about 60 percent of what victims got. When the system actually 
gives attorneys more than victims, as the product liability tort 
system does, it is time to find a better approach. In addition, in the 
fault system for products, one-third of the claimants recovered 
nothing. The people who incur the greatest loss recover far below 
their economic losses, and it takes injured people 5 years to recover 
the average amount paid to victims. Once again, this figure makes 
the auto victims' outrageous waiting period of 16 months seem like 
a short time. 

Having examined the faults of the fault system and expressed 
our preference for first party systems, HALT nevertheless appreci- 
ates that it is a difficult matter to design an alternative claims 
Gf^tem to work here because of the difficulty of defining the situa- 
tions that could give rise to recovery. This and other issues obvious- 
ly must be ironed out. And while HALT believes that differences 
between auto and product accidents warrant different approaches, 
we also believe that the Dodd and Gorton amendments represent a 
nugor step toward producing a more rational S3rstem for injured 
persons. We think that the combination of a speedy claims system 
with a residual tort system could well provide victims with many of 
the same benefits that good no-fault laws have produced, faster 
payments of economic losses, payments according to such losses, 
and a dramatic shift of dollars from attorneys to injured people. 

In closing, some attention is needed to the key issues raised by 
the difference between auto and products. First, what event should 
entitle a person injured by a product to recover in the claims 
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system? We think there should be a standard that is at once simple 
to understand and feir to most parties. In general, we think recov- 
ery should be permitted where the product is the major cause of 
the injury and the injured person was not in a reasonable position 
to avoid the injury. 

In trying to devise the best possible triggering mechanism, we 
would urge the committee, in the words of Guide Calabresi, dean of 
the Yale Law School, not to get caught up in the ''chase for perfec- 
tion." No bill will be able to address perfectly every hypothetical 
and real world situation, but remember, you are not measuring the 
new system against perfection, you are measuring it against a veiy 
imperfect fault system. What i^ould be sought is a system that is 
demonstrably better than the present one. 

Second, in order to achieve significant saving, there should be in- 
centives for people to use the claims system and disincentives for 
them to use the fault system. Incentives for the use of the claims 
system relate to level of benefits and speed of compensation while 
(Usincentives relate primarily to the use of the negligence standard 
in the fault system. 

Third, you should carefully assess the question of incentives for 
safety. The present system relies solely on the unpredictability of 
the fault system, and that unpredictability may well lead manufac- 
turers to take greater risks because of the uncertainty of having to 
pay. As long as you permit an injured person to choose between the 
claims system and a fault ssrstem, I think you will provide greater 
safety incentives than exist today. 

And finally, with respect to the question of incentives for safety, 
we think some of the incentives are vitiated by the widespread 
availability of insurance, and it may well be that in the inter^ts of 
reinforcing safety incentives of the residual tort system, the com- 
mittee might want to consider uninsurable civil fines against man- 
ufacturers who meet the standards that presently trigger punitive 
damages. 

Mr. Chairman, we believe the subcommittee is now addressing 
the proper product liability questions and is headed in the proper 
direction. We believe an alternative claims system can achieve sig- 
nificant benefits for injured persons. We commend Senators Dodd 
and Gorton for their leadership in this effort and stand committed 
to continue to work with you to devise the best possible legislation 
to redress the faults of the fault system, paying more dollars to vic- 
tims in a timely fashion and fewer dollars to attorneys while 
strengthening incentives for manufacturers to produce safe prod- 
ucts. Thank you. 

[The statement follows:] 

Statement of Glenn Nishimura, Executive Director, HALT, an Organization 
OF Americans for Legal Reform 

Mr. Chairman and members of the Subcommittee, I appreciate the opportunity to 
testify on behalf of HALT, An Organization of Americans for Legal Reform. HALT 
is a national, non-partisan, public interest group working to make the legal system 
more accessible, less costly, and fairer to all citizens. Since its inception in 1978, 
HALT has experienced spectacular growth in membership, which today numbers in 
excess of 160,000 Americans. This growth is ample evidence of the public's concern 
for the need for legal reform. 
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HALT pursues its goals through a variety of educational and advocacy projects. 
One such educational project is the development, publication and distribution of 
Citizens Legal Manuals. Covering topics that range from Shopping for a Lawyer to 
Small Claims Courts to Probate, our manuals are designed to increase the ability of 
citizens to undertand and manage their legal affairs. AH of the eight manuals pres- 
ently available are written in plain English and encourage readers to become in- 
formed users of legal services. In seven short years, HALT has distributed over a 
million of these educational and useful manuals. 

halt's advocacy activities are generaUy directed at simplif3ring the court system, 
eliminating unnecessary litigation, and increasing public participation in attorney 
regulation. Through support of small claims court legislation; no-fault auto insur- 
ance; mediation, arbitration, and other alternatives to the courtroom; plain lan- 
guage bills; statutory wills; probate reform; and other measures; HALT has worked 
for a l^al system more accessible and more favorable to those who must use it. 

In the past, our investigations have led us to oppose attempts to enact federal uni- 
form product liability law. For example, HALT went on record in opposition to S. 44 
in the last Congress. Our position was based on our belief that the problem in the 
product liability area is with the tort system itself. S. 44 did not sufficiently address 
solutions to the problems of the highly inefficient tort system with its long delays, 
huge transaction costs, and far-too-uncertain results. 

Ci this Congress, S. 100 suffers from the same shortcomings. 

The tort system has produced a number of spectacular awards for ii\jured consum- 
ers but these awards mask more important facts. . . . that too many injured con- 
sumers get no compensation at aU, that the system compensates lawyers more hand- 
somely than it does victims, that victims wait five years to recover. 

Reform of the tort system must focus on the injured parties. Discussion of alterna- 
tive compensation systems is clearly a promising sign for consumers. It moves the 
focus away from trying to find a deep pocket or trying to wear down an opponent 
with delaying tactics and toward answering the question of how to adequately com- 
pensate ii^'ured victims. An alternative system should attempt to compensate as 
many deserving victims as quickly, as simply, and as fairly as possible, while pre- 
serving incentives for manufacturers to produce safe products. 

We believe that these objectives are attainable. 

Of relevance to this discussion is an anal3rsis of the successes of no-fault automo- 
bile insurance laws. HALT's support of no-fault auto insurance flows from its prom- 
ise to remedy the deficiencies of the fault system in meeting victims' needs. The un- 
certainty of recovery for auto accident victims under the fault system is so bad that 
the former Chairman of this Committee, Senator Warren Magnuson, used to say 
that "you C£ui get better odds in Las Vegas.'' 

A review of the deficiencies of the fault system for auto accident victims and the 
successes of good no-fault laws in solving these problems would be appropriate here, 
because I thmk they are highly relevant to the issues that face this Committee with 
respect to injuries caused by products. 

'The major deficiencies of the fault system for auto accidents are that it fails to 
compensate a large number of ii\jured persons; allocates benefits poorly to those it 
does pay; is slow; and is inefficient and overly costly. First, Professors Robert 
Keeton and Jeffrey O'Connell and then the Department of Transportation, in an ex- 
haustive 26 volumes study published in 1971, documented the "faults" of the fault 
system: 

About half of all victims never recover a penny from auto liability insurance; 

Of those who do recover, people with economic losses between $1 and $499 recover 
4% times their losses, while those with losses over $25,000 recover only 30 percent; 
and 

The average time for a person to recover is 16 months; and victims receive 44 
cents from the premium dollar, while plaintiffs' and defendants' attorneys receive 
about 26 cents. 

These problems, among others, led HALT, as well as Consumer Federation of 
American and Consumers' Union, to support enactment of no-fault laws that pro- 
vide ii^ured persons with high levels of first party, no-fault benefits in a timely 
manner, while still permitting lawsuits in cases of serious and permanent ii\juries. 

A series of comprehensive reports over the past 10 years have documented the 
successes of good no-fault laws in providing a more expeditious and humane system 
for auto accident victims, without increasing the rate of accidents. Starting in the 
mid-1970's, excellent reports were done by the Council on Law Related Studies, the 
Consumer Protection and Finance Subconunittee of the House Commerce Commit- 
tee, and the U.S. Department of Transportation and, most prominently among indi- 
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vidual commentators, Jeff O'Comiell, aU of which showed that good no-fault systems 
are eliminating the deficiencies of the fault system. 

We are pleased to note that just last month, the U.S. Department of Transporta- 
tion forwarded to this Committee an exhaustive study on state nofault experience 
which shows that no-fault, where done properly, is matching its promise with per- 
formance. Among the study's major findings were: 

"Almost twice as many u^ured auto accident victims received some compensation 
from auto insurance in no-lawsuit, no-fault states as in traditional auto msurance 
states;'' 

Eighty point six percent of no-fault claimants received their first payment within 
90 days, whereas only 46.2 percent of fault claimants received their first payment in 
that time period; and 

No-fault states with unlimited medical and rehabilitation benefits are restoring 
seriously ii^ured people to productive lives. 

Other studies have shown that the amount paid to victims from the no-fault por- 
tion of the premium is 75 cents, as compcu^ to only 44 cents under the fault 
system. It should be noted that the entire 75 cents goes to compensate people for 
economic losses, while only 22 V^ cents of the 44 cents is for economic losses (the rest 
is for non-economic losses). 

One final finding from the new DOT study may be relevant here: ''that there is 
no significant difference between the pre/post ratio of (accidents in) no-fault states 
and Uie group of tort states." 

These results lead us to believe that a similar solution for product ii^'uries might 
well produce similar positive results. 

While there are some important differences in how people fare under the fault 
system with respect to product injuries, there are striking similarities. For HALT, 
as an organization interested in l^al reform, it is a red flag when you show us a 
system — such as the product liability system — which pays attorneys more than in- 
jured persons. We thought it was scandalous in auto cases where attorneys got 
about 60 percent of what victims got. When attorneys actually get more than vic- 
tims, it is time to find a better approach. 

There are a number of other distressing deficiencies in the fault system for prod- 
ucts: 

One-third of the claimants recover nothing and the people who incur the greatest 
losses recover below 40 percent of their economic losses, not to mention nothing for 
non-economic losses; and 

It takes injured people 5 years to recover the average amount paid to victims. 
Once again, this figure makes the auto victim's outrageous waiting period of 16 
months seem like a short time. 

Having examined the faults of the fault system and expressed our preference for 
first-party systems, HALT nevertheless appreciates that it is a difficult matter to 
design an alternative claims system to work here because of the difficulty of defin- 
ing the situations that should give rise to a recovery. In auto accidents, you know 
what the event is that triggers recovery. Here, you have to design a system that will 
compensate the unknowing victims of DPT shots but not the person who is ii^ured 
tripping over a vacuum cleaner in the living room (at least not permit that person 
to recover from the vacuum cleaner manufacturer). 

There is a further problem here. In the auto situation, it is clear that drivers have 
little incentive to maim themselves, so you don't have to worry very much about 
incentives for safety. With respect to products, you must have a system to provide 
strong incentives for product safety. We think that requires a residual tort system, 
but we're not sure what the exact nature of that system should be. 

While HALT believes that the differences between auto and product accidents 
warrant different approaches, we believe that the Dodd and (Norton amendments 
represent a mcgor step towards producing a more rational system for injured per- 
sons. We think tliat the combination of a speedy claims system with a residual tort 
S3rstem could well provide victims with many of the same benefits that good no-fault 
laws have produced: faster payment of economic losses; payment according to such 
losses; and a dramatic shift of dollars from attorneys to ii\jured people. 

In closing, some attention is needed to the key issues raised by the difference be- 
tween auto and products accidents. First, what event should entitle a person injured 
by a product to recover in the claims system? We think it should be a standard that 
is at once simple to understand and fair to most parties. In general, we think recov- 
ery should be permitted where the product is the mcgor cause of the ii^ury and the 
ii^ured person was not in a reasonable position to avoid the injury. In trying to 
devise the best possible triggering event, we would urge the Committee, in the 
words of Guide Calabresi, Dean of the Yale Law School, not to get caught up in the 
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"chase for perfection/' No bill will be able to address perfectly every hypothetical 
and real-world situation. But you are not measuring the new system agamst perfec- 
tion. You are measuring it against the very imperfect fault system. What should be 
sought is a system that is a demonstrable improvement over the present one. 

Second, in order to achieve significant savings, there should be incentives for 
people to use the claims system and disincentives for them to use the fault system. 
The incentives for use of the claims system relate to the level of benefits and the 
speed of compensation, while the disincentives relate primarily to the use of a negli- 
gence standard in the fault svstem. 

Third, you should carefiuly assess the question of incentives for safety. The 
present system relies solely on the unpredictability of the fault system, but that un- 
predictability may well lead manufacturers to take greater risks because of the un- 
certainty of having to pay. The greater certainty of recoverv in a claims system, 
even at lower levels per case, may well provide incentives for safety that are as 
great, if not greater, than the present incentives contained in the fault system. As 
long as you permit an ii^ured person to choose between the claims S3rstem and a 
fault system, I think you will produce greater safety incentives than exist today. 

Finally, with respect to the question of incentives for safety, we think some of the 
incentives are vitiated by the widespread availability of insurance. Thus, in the real 
world, negligent manufacturers don't pay anywhere near the total cost of the iniu- 
ries they cause. Their real risks are higher insurance premiums or no coverage. Ob- 
viously, insurance performs a usefiil function for society, but it is important to re- 
member that it also goes a long way toward undercuttmg any deterrent effect the 
fault system has now or would have under a Dodd or Gorton type proposal. It may 
well be that the Conmiittee might want to consider uninsurable civil fines against 
manufacturers who meet the standards that 4>resently trigger pimitive damages. 

Bir. Chairman, we believe this Subconmiittee is now addressing the proper prod- 
uct liability questions and is headed in the proper direction. We commend Senators 
Dodd and Gorton for their leadership in this effort and stand prepared to work with 
you to devise the best possible legislation to redress the faults of the fault system — 
to pay more dollars to victims in a timely fashion and fewer dollars to attome3rs — 
while strengthening incentives for manufacturers to produce safer products. 

The Chairman. Thank you, sir. 

Mr. Goffman. 

Mr. Goffman. Thank you, Mr. Chairman. Public Citizen very 
much appreciates your invitation to appear here today and we com- 
mend you, Chairman Danforth, and the members of the committee, 
for your willingness to explore the broad issues of compensation for 
victims of defective products. We aJso welcome the opportunity to 
participate in that exploration. 

In addition, we commend Senators Gorton and Dodd for putting 
forth concrete proposals in this area, and we appreciate the contri- 
bution they have made in that regard. 

Because the issues involved here are highly complex and en- 
gulfed in unknowns, we feel that we have to proceed with caution 
and we expect that the committee feels that way also. Any compen- 
sation s^tem created here would represent a radical, if not unique, 
innovation whose functional characteristics and impact would be 
difiScult to determine until after the system went into effect. 

For these reasons we hope that these hearings are only the first 
step in a process that might raise and answer a host of difficult 
questions. In examining the issues of victim compensation, we urge 
the committee to be mindful of its most important goal; that is, 
keeping as many people as possible out of both the compensation 
system and the tort system by preventing them from becoming the 
victims of defective products in the first place. 

The key to prevention is maintaining the highest level incentives 
in the marketing of safe products. We have yet to be convinced 
that a no-fault compensation system by itself can provide a maxi- 
mum level of incentives for safe products. Rather, in the absence of 
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a demonstration to the contrary, we continue to believe that a 
strict liability tort system is the most effective instrument for cre- 
ating maximum safety incentives. 

As a result, we remain at least for the moment profoundly wary 
of any compensation system intended to offset or justify the reduc- 
tion of product victims l^al rights in tort. We are afraid that such 
an alteration would simply be self-defeating since it would impair 
the most efficient device available, and that is prevention of safety 
incentives. 

However, our reluctance to alter current tort law arises not be- 
cause we disagree with the objectives of you. Chairman Danforth, 
and of the members of this committee; rather, we believe that the 
committee must not underestimate the power of a properly func- 
tioning compensation ssrstem as an incentive for victims to choose 
compensation over the tort system. 

Working from this premise, we consider it critical that the com- 
mittee approach the issue of compensation by focusing first on de- 
signing a no-fault compensation scheme in the expectation that a 
properly formulated compensation system would prove to be the in- 
strument for meeting the committee's objectives. 

As of yet, we are not sure how an acceptable compensation 
scheme would be constructed, but we believe there are a number of 
obvious elements that it must contain. The first, of course, is speed 
and certainty of recovery for victims. We also feel that the claims 
satisfaction system should be a nonlitigious one. We do not believe 
that a compensation system would satisfy any of the legitimate ob- 
jectives either of victims or of sellers and manufacturers if the 
system merely duplicated the litigation experience. 

We also believe a compensation system should provide full com- 
pensation. In addition to considering compensation for the full 
range of traumatic toxic and long latency injuries and diseases re- 
lated to products, the committee must at least begin with the rec- 
ognition that compensation should take account of each of the cate- 
gories of cost which injuries and diseases impose on their victims. 

It should also recognize that these costs can persist for the life- 
time of these victims. Finally, of course, we would like to see a 
compensation system that tended to be more, rather than less, in- 
clusive of kinds of victims and kinds of injuries. 

We certainly appreciate the fact that Senator Gorton's bill in- 
trudes far less upon current tort law, and we believe that its com- 
pensation system makes a somewhat closer approach to a truly no- 
fault or no-controversy system. We also believe that the system 
came to grips with the issue of creating proper incentives, but 
much work needs to be done in that area. 

Nevertheless, both bills raise the same degree of concern about 
their viability, for both establish triggers or thresholds of obliga- 
tion which involve concepts of causation and of defect or danger. 

Senator Dodd's compensation scheme includes, in addition, four 
defenses to liability for a manufacturer. As a result, these systems 
may simply shift the forum of controversy, duplicate the inefficien- 
cies and delays of litigation and unduly exclude victims from com- 
pensation. 

We are also concerned that Senator Dodd's compensation sjrstem 
may simply offer manufacturers an inexpensive means for extract- 
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ing cheap settlements in much the way that many manufacturers 
do in the current litigation system. These reservations are not in- 
tended to suggest that we are opposed to alternative compensation 
methods. Rather, they are meant to serve as examples of the kinds 
of problems that the compensation system must overcome if it is to 
serve the objectives of this committee and of all the parties in- 
volved. 

We hope we can continue to work with the committee and with 
all others concerned here in finding solutions to these problems. 

Again, thank you, Mr. Chairman, for the opportunity to partici- 
pate in these hearings and in the larger process of inquiry. 

[The statement follows:] 

Statement of Joseph Goffbian, Staff Attorney, Pubuc Citizen's Congress 

Watch 

Mr. Chairman and Members of the Committee: Public Citizen very much appreci- 
ates your invitation to appear here today. Public Citizen is the public research and 
advocacy organization founded by Ralph Nader in 1971, with a current membership 
of 80,000. I am Joseph Goffman, an attorney with Public Citizen's Congress Watch, 
the lobbying arm of Public Citizen. 

INTRODUCTION 

We commend Chairman Danforth and the Members of the Committee for their 
willingness to explore the broad issues of compensation for victims of defective prod- 
ucts and we welcome the opportunity to participate in that exploration. We also 
commend Senators Gorton and Dodd for putting forth concrete proposals in this 
area. While we object strongly to certain aspects in each of their amendments, we 
recognize the contribution they have made. 

As crucial as we think these issues are, we embark upon this inquiry with much 
trepidation and we urge the Committee to proceed with caution. The issues involved 
here are highly complex. Current law provides for compensation S3n3tems in specific 
areas and we believe that the experience with these systems must be studied care- 
fully. At the same time, we all have an empirical handicap. Any compensation 
system created here would represent a radical, if not unique, innovation, whose 
functional characteristics and impact would be difficult to determine until the 
system went into effect. For these reasons, we understand these hearings to be only 
the first step in a process that must raise and answer a host of difficult questions. 

Since we are constrained by the many unlmowns we face, we must limit our testi- 
mony, in this round at least, to suggesting certain methods or principles the Com- 
mittee should apply in approaching this subject, describing certain features we be- 
lieve to be vital to any compensation scheme and discussing briefly our concerns 
with the proposals put forward by Senators Gorton and Dodd. 

I. designing a compensation system 
A. Safety incentives and efficiency incentives 

The Committee's most importfuit goal in approaching the issue of victim compen- 
sation should be minimizing the need for compensation at all by preventing people 
from becoming the victims of defective products. No compensation system can satis- 
fy the standards of either humanitarianism or efficiency if it results in a lessening 
of incentives for manufacturers and sellers to make and market safe products. 

We have yet to be convinced that a no-fault compensation system alone can pro- 
vide the maximum level of incentives for safe products. Rather, in the absence of a 
demonstration to the contrary, we continue to believe that a strict liability tort 
system is the most effective instrument for creating maximum safety incentives. As 
we told this Committee in its March 21, 1985 hearing on S.IOO, a recent study by 
the Institute for Civil Justice of the Rand Corporation, entitled Designing Safer 
Products: Corporate Responses to Product Liability Law and Regulation (1983), con- 
cluded that ''growing corporate awareness of product liability issues spurred in sev- 
eral instances by suits that resulted in substantial individual judgments against 
firms increased the willingness of these organizations to establish formal product 
safety activities." The study also found that product liability had a greater impact 
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on product design decisions than did other social influences such as government reg- 
ulation. 

For this reason, unless and until we see a compensation system that would pro- 
vide the same incentives for safety as well as adequate compensation for victims we 
would be unwilling to endorse any compensation system intended to ofiGset or justify 
the reduction of product victims' legal rights in tort. Such an alternation would 
simply be self-defeating since it would impair the most efficient device available: 
trauma and disease prevention. 

In addition, this Committee must view one of the goals of a compensation scheme 
to be the compensation of classes of victims who either are not receiving compensa- 
tion at all under the present system or are receiving inadequate and/or untimely 
compensation. At the same time, the Committee must not act in such a way as to 
create a new class of uncompensated victims. We are concerned, however, that any 
attempt to balance a compensation system against the curtailment of victims' tort 
rights would risk producing a new class of uncompensated victims from the groups 
of victims who now recover under the current system. 

Our reluctance to alter current tort law arises not because we disagree with the 
objectives of Chairman Danforth and the Committee. Rather, we firmly believe that 
were a compensation system properly designed and put into place alongside the ex- 
isting tort system it would likely satisfy the objectives (e.g. efficiency and fairness) 
that Senator Kasten and the proponents of S. 100 as well as Senators Dodd and 
Gorton claim they want to accomplish. A properly functioning compensation fi^ystem 
that offerod full and fair compensation for loss in a quick, certain and non-litigious 
fashion would prove to be a powerful incentive for victims to choose compensation 
rather than the tort system. As a result, only those with the strongest of claims 
would have an incentive to brave the rigors of litigation. At the same time, the 
safety incentives of the current tort system would remain in place. 

Working from these premises, we consider it critical that the Conunittee approach 
the issue of compensation by focusing first on designing a no-fault compensation 
scheme — without making the establishment of such a scheme contingent on changes 
in tort law — in the expectation that a properly formulated compensation system 
would prove to be the instrument for meeting the Committee's objectives. 

B. Ingredients of compensation 

Although we are not yet sure how an acceptable compensation scheme would be 
constructed we believe that there are a number of elements it must contain: 

(1) Speed and certainty. Victims must receive payment for their losses quickly and 
they must be afforded a high degree of certainty at the time they decide to submit a 
claim to the system that they wQl recover their losses rapidly. 

(2) Non-litigious claim satisfaction. We do not believe that a compensation system 
would satisfy any of the legitimate objectives either of victims or of sellers and man- 
ufacturers if tiie system duplicated the litigation experience. In designing the mech- 
anism that would trigger mantdacturers' and sellers' obligations, the Committee 
must avoid creating issues that would only shift a protracted process of dispute reso- 
lution from the tort system into the compensation system itself. Similarly, the proc- 
ess of evaluating a victims' compensable losses must not engender a lengthy dispute 
process. 

The experience of the Social Security Disability Insurance svstem should signal 
caution to the Committee. Claimants in that system are required to make the appar- 
ently simple showing that an ii^ury or disability has prevented them from working 
for a given period of time and that their disability is permanent. Nevertheless, thou- 
sands of these cases remain unresolved for years and Le^al Services offices across 
the country devote entire units of attorneys to representing indigent claimants in 
this area. 

To replicate this experience in a product victims' compensation system would 
defeat the purpose of establishing such a system. The very objectives of protecting 
victims and reducing inefficiencies and transactions costs for all parties would be 
lost. 

(3) Balancing incentives. We begin with the premise that the very existence of an 
acceptable compensation system would by itself create a more than sufficient incen- 
tive for the vast majority of victims to avoid tort litigation and resort to the com- 
pensation system. 

Manufacturers and sellers, however, may be confronted with competing sets of in- 
centives regarding the choice between satisfying a claim or creating litigation. 
Every defense lawyer knows that delay often permits manufacturers and sellers to 
secure inexpensive favorable settlements with impatient, distressed or straitened 
victims. As a result, for many manufacturers and sellers, subjecting victims to the 
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\ and delays of tort litigation may appear preferable to satisfying their claims 
in an eiqieditious compensation system. Without proper incentives, these manufac- 
turers would either disdedn the compensation system or participate in it only to the 
extent that it could serve them as a dilatory prelude to eventual full litigation. 

At the same time, we can envision companies who, guilty of real medfeasance in 
the manufacture and sale c^ l^eir products, might exploit a compensation S3n3tem as 
a "oov<»r" by submitting to quick settlements to avoid exposure of their wrong-doing 
in the course oi litigation. In such a case, compensation would actually undermine 
safety especially if it permitted companies to conclude in a cost/benefit analysis 
that noarketing less than safe products was acceptable. To guard against this, the 
Committee must consider a compensation S3n3tem that would be a non-exclusive 
remedy in certain impropriate circumstances. 

In any event, it is essential that the Committee be as careful as possible in sorting 
the incentives that will be at work upon a party's decision to choose either compen- 
satixm or litigation. Incentives must be balanced to ensure that the compensation 
qrstem operates for moTimiim efficiency for all parties and maximum protection for 
victims and that it neither creates new occasions for abuse or inefficiency nor un- 
dennines safety incentives brought to bear on manufacturers and sellers. 

(4) Full compensation. In addition to considering compensation for the fullest 
range of traumatic, toxic and long-latency ii\juries and diseases related to products, 
the Comniittee should define compensable loss as broadly as possible. The Conmiit- 
tee must recognize that victims' ii\juries disrupt virtually every aspect of their lives. 
Compensation should take account of each of the categories of cost ii\juries and dis- 
eases impose on their victims and should recognize that these costs can persist for 
the lifetime €i product victims. Thus, a principled compensation S3n3tem should pro- 
vide comprehensive social insurance, covering medical and phjnsical rehabilitation 
expenses, wage loss, social, psychological and occupational rehabilitation, pcdn and 
Bunering, impairment of the victim's capacity for life ei^joyment in general and im- 
pairment of the victim's psychological and physical capacity to perform in specific 
social and familial roles (e.g. parental, spousal). For at least some of these cat^ories 
of compensation, victims should be permitted to renew their claims for compensa- 
tion as new or additional costs arise. 

It 18 incontrovertible that even modest long-term or permanent ii\juries have per- 
vasive ramifications in the lives of victims. For example, a woman with a lower 
back ii^jiuy may have to give up her job as a legal secretary because she cannot sit 
for 8 hours a day. She may be forced to retain additional domestic or child-care help 
because she cannot perform certain physical tasks in the household and make innu- 
merable other alterations to her and her family's way of living. All of these repre- 
sent social and economic costs for which a principled compensation system must ac- 
count. Moreover, it is counterproductive to ignore the fact that uncompensated costs 
for virtually every category of disability are ultimately borne by society at large in 
ways that are substantially less efficient than they could be if they were covered in 
an iqmropriate compensation system. 

{S) Inclusiveness. Any compensation S3rstem should be available to all classes of 
victims who are recovering for their losses under the current system. In addition, 
the compensation system should also be available to additional categories of victims, 
especially including victims of defective products who for purely extrinsic reasons 
such as special problems of proof or inability to identify or locate the proper defend- 
ant would fedl to recover in litigation. Victims who themselves share responsibility 
in some way in accidents involving unscde or defective products should also be eligi- 
ble for a compensation system. In short, a compensation system should begin with 
the premise that virtually any product victim should be eligible and should exclude 
victims only on narrow, exceptional grounds. 

U. THE GORTON AND DODD PROPOSALB 

Again, we commend both Senator Gorton and Senator Dodd for offering their pro- 
posals, which effectively initiated this essential inquiry into the issues of compensa- 
tion. 

As between the two we are slightly less uncomfortable with Senator Gorton's pro- 
posal. It intrudes far less upon current tort law — although we still find its partial 
curtailment of strict liability doctrine objectionable for reasons of fairness and 
safebr— and its compensation system makes a somewhat closer approach to a truly 
"no-iault" or "no-controversy' S3n3tem. Unfortunately, both bills raise the same 
grave concern over the viability of their respective compensation sjnstems. Both es- 
tablish triggers or thresholds of obligation which involve concepts of causation and 
defect or danger. Senator Dodd's compensation scheme includes, in addition, four 
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''defenses" to liability for a manufacturer. As a result, these S3n3tems may simply 
shift the forum of controversy, duplicate the inefficiencies and dela3rs of litigation 
and unduly exclude victims from compensation. 

Both bills would compel victims to make an exclusive choice between litigation 
and compensation yet neither would provide victims with any access to the most 
vital information of all at the time such a choice had to be made, namely, the facts i 
that would establish the manufacturer's liability. Moreover, neither bill would offer i 
victims who chose compensation subsequent opportunities to seek noneconomic | 
damages if evidence of negligence or gross misconduct emerged after their choice 
was made. It is of dubious fairness to force victims to ''roll the dice'' in electing I 
their remedies. Moreover, this consequent de facto immunity from discovery and li- 1 
ability in large numbers of cases could well erode safety incentives on manufcu^tur- j 
ers. i 

Added to this blind choice aspect of both S3rstems is the fact that Senator Dodd's j 
system offers manufacturers ample room for manipulation. Not only does Senator | 
Dodd's sjnstem look to manufacturers as the victim's primary source of information ' 
about the victim's rights and options during and after the time the victim would \ 
choose which remedy to elect, but Senator Dodd's bill would also allow manufactur- j 
ers to lure, if not lock, victims into compensation simply by "mak[ing] payment" no 
matter how small the amount. At that point, the victim's only recourse if he or she 
were not satisfied with the amount would be a binding arbitration system which 
would not be authorized to award the victim attorneys' fees, but whose costs would 
be shared by both victim and manufacturer. In these circumstances, the temptation 
would be great for manufacturers to use the compensation/arbitration system as a 
device, less costly than, but comparable in effect to, litigation, for coercing victims 
to accept inadequate settlements during the course of a protracted compensation/ 
arbitration process. In addition, this system could easily be exploited in another way 
by manufacturers who wished to use affordable, "quick-strike settlements to shield 
their questionable design and product practices from the scrutiny of litigation. 

Senator Gorton's proposal defuses tiiese problems to a certain extent A victim's 
election of remedies would not become binding until the manufacturer's offer was 
accepted. In addition, a victim who chose to bring a lawsuit would still be able to 
recover any amounts to which he or she might have been entitled in the compensa- 
tion system, even if he or she failed to make out his or her case in court. These 
provisions would render victims somewhat less vulnerable to the manipulative ploys 
of recalcitrant or malfeasant manufacturers and would come closer to affirming 
compensation as a priority notwithstanding the victims's choice of remedies. 

Both bills, are also objectionable because they take far too narrow a view of 
compnsable loss. By essentially providing only for medical expenses and wage loss, 
the compensation system would leave it to the victim to bear the other costs created 
by defective products, a result that it is neither fair to the victim nor efficient for 
society at large. 

Lastly, Senator Dodd's bill introduces an unacceptable risk, namely, that its com- 
pensation Sjnstem would actually undercut incentives for safety in yet another way. 
The Senator's proposal provides that as among other sources of compensation, the 
manufacturer or seller would be the source of last resort. The result would be that 
the costs of defective products would be imposed primarily on these other sources 
rather than on those responsible for introiducing the defective product into the 
market place. By thus reducing potential liability of manufacturers, the S3rstem 
might well permit manufacturers to make easier, more certain liability cost 
projects. This, in turn, would raise the real possibility that the marketing of danger- 
ous products would come to be affordable accordiing to a company's cost-bonefit 
analysis. 

CONCLUSION 

These criticisms are not intended to suggest our opposition to alternative compen- 
sation methods. Rather, they are meant to serve as examples of the kinds of prob- 
lems a compensation system must overcome if it is to serve the objectives of this 
committee and of all parties involved. We hope that we can continue to work with 
the Committee and all others concerned here in finding solutions to those problems. 

Thank you again for the opportunity to participate in these hearings and in the 
larger process of inquiry. 

The Chairman. Thank you, sir. 
Ms. Gilbert. 
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Ms. GiLBEHT. Thank you, Senator, and members of the commit- 
tee. My name is Pamela Gilbert. I am a staff attorney for the U.S. 
Public Interest Research Group. U.S. PIRG is a nonprofit, nonparti- 
san, consumer, and environmental advocacy group which serves as 
the national office for State PIRG's across the country. 

I greatly appreciate the opportunity to join this panel of repre- 
sentatives of national consumer organizations in testifying here 
today. We also applaud the efforts of this committee and of Sena- 
tors Gorton and Dodd in b^inning this investigation into the com- 
plex and difficult issue of compensation for victims of dangerous 
and directive products. 

Unfortunately, there is no easy solution to the problem of reduc- 
ing the number of iiquries from defective products and of fully and 
fiaurly compensating the victims. We believe that the current prod- 
uct liability system in which an injured person may seek full recov- 
ery from a manufacturer or seller of a defective product that 
caused the iiqury has been the most effective social force influenc- 
ing manufacturers to produce and market safe products. 

However, there is some evidence — and it has been presented both 
last week and this week at these hearings — that the product liabil- 
ity sjrstem is not as effective at giving timely and adequate com- 
pensation to victims of defective products: 

The proposals of Senators Gorton and Dodd that €tre being dis- 
cussed today make important first strides in the process of design- 
ing a workable victims' compensation system that will result in a 
net benefit for the lights of consumers. However, we have a 
number of concerns with both proposals which I have outlined in 
my written testimony. 

Just to sununarize, they can be divided into four major catego- 
ries. First, the Gorton and Dodd proposals create unnecessary 
transaction costs by unduly limiting the class of victims that would 
be eligible to receive benefits under the compensation system. 

Second, by preempting State law and by requiring victims to 
prove negligence in design defect and failure to warn cases, these 
proposals wiU reduce the incentives for product safety that the tort 
sjrstem currently provides. 

We believe that the Gorton proposal is better in this respect be- 
cause it does not toy with State tort law quite as much as the Dodd 
proposal does, and does leave in effect the State tort law standards, 
except insofar as the amoimt of recovery for which one is eligible. 

Our third point is that both proposals limit recovery under the 
compensation systems to net economic loss, which would deny full 
and fair compensation to many victims. 

And, fourth, the fact that the victim's decision to enter the com- 
pensation system is a binding and exclusive choice will reduce 
safety incentives and deny full compensation to manv claimants. 

We believe, first and foremost, that any victims compensation 
scheme in which there is a tradeoff of the right to sue for full re- 
covery in return for the ability to receive swift but limited compen- 
sation must be a truly simple process that does not recreate the 
transaction costs of the current tort system. 

The Dodd and Gorton proposals, as presently drafted, do not 
meet this basic prerequisite, and therefore we feel they fall short of 
the twin goals of providing incentives for product safety and pro- 
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viding adequate compensation to the unfortunate victims of those < 
products. * 

The concerns and imknowns that have been raised regarding | 
these proposals indicate that it may be premature to attempt to i 
design a comprehensive compensation system that will improve the i 
situation of all consumers in relation to all product-related injuries. 
Perhaps a more workable approach would be to b^in by address- 
ing a narrower class of victims whose needs are not being met by 
current product liability law. 

For example, many people who suffer from long latency diseases 
they have developed as a result of exposure to toxic substances 
have been unable to receive compensation through product liability 
lawsuits because of the difficulty of proving causation. These vic- 
tims, many of whom suffer from severe or fatal illnesses, would 
probisibly benefit greatly from the opportunity to choose a system 
that assures compensation but provides a limitation on the amoimt 
of each award. 

Finally, I would like to make a point about some of the com- 
ments that I heard earlier this morning about reserving the tort 
sjrstem solely for intentional or criminal conduct on the part of a 
manufacturer. This poses a grave concern to us when we look at 
the history of some of the infamous product cases, such as the 
Dalkon shield cases and the asbestos cases, and our fear that if the 
lawsuits around those cases had not been brought, the public 
awareness about the dangers of those products and the recalls that 
the liability lawsuits have produced would not have happened. 

There would have been more unsafe products on the market 
today, and less awareness about their dangers or the ability to 
guard against them had those lawsuits not been brought. 

I want to repeat that U.S. PIRG very much appreciates this op- 
portunity to be here today and we would like to continue to partici- 
pate in this very important dialog about the issue of victims' com- 
pensation. 

Thank you. 

[The statement follows:] 

Statement of Pabo:la Gilbert, U.S. Pubuc Interest Research Group 

Mr. Chairman and members of the Committee, my name is Pamela Gilbert. I am 
a staff attorney for the U.S. Public Interest Research Group (U.S. PIRG). U.S. PIRG 
is a nonprofit, nonpartisan consumer and environmental advocacy group which 
serves as the national office for state PIRGs across the country. I greatly appreciate 
the opportunity to join this panel of representatives of national consumer organiza- 
tions in testifymg here today. 

We applaud the efforts of this Committee and of Senators Gorton and Dodd in 
beginning this investigation into the complex and difficult issue of compensation for 
victims of dangerous or defective products. The sheer numbers of people who are 
iigui«d by products every year make this an importfuit issue for Congress to ad- 
jfaf ffv According to a recent study by the National Academy of Sciences for the De- 
putment of Transportation, in 1983, 143,000 people died and 70 million required 
jgndtCTl care or had to restrict their activity as a result of ii\juries. A large percent- 
Mi of these were related to products. 

^Unforunately, there is no easy solution to the problems of reducing the number of 
lymies from defective products and of fiilly and fairly compensating the victims. 
^U current product liability system, in which an ii\jured person may seek full re- 
r ftom a manufacturer or seller of a defective product that caused the ii\jury, 
,pjHi the most effective force influencing manufacturers to produce and market 
, IHoducts. A recent study by the Rand Corporation entitled Designing Safer 
- ' : Corporate Responses to Product Liability Law and Regulation (1983) found 
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Hmt **€i all the ^arioiis ezfcemal social pressures influencing product desiffn deci- 
BODS, product liability seems to be the most fundamental. Tne other influences 
bogdy work througfa a product liability activity." The Rand Study also noted that 
the pievailiiig standard oi strict liability has greatly contributed to these incentives 
fiDrprodiict safety. 

Hof w e v e i, there is scnne evidence that the product liability 83rstem is not as eflec- 
tm at ghring timely and adequate compensation to victims of defective products. 
For example, aooording to the Insurance Services Oflice's Product Liability Closed 
Oaim Survey: A Technical Analysis of Survey Results which analyzed closed prod- 
net liability claims from 1976-1977, over one-quarter of the claimants received Day- 
ments lesB than their economic loss. More than one-half of these people received no 
Piymoit at all, although their average economic loss was $15,464. Furthermore, in 
many cases where ii^jiued persons had incurred lai^e out-of-pocket expenses, there 
was as much as a five year delay before they received the first payments of their 
product liability awards. 

Senatora Gorton and Dodd each have proposed a plan which attempts to compen- 
sate UKMne victims oi product i^juries, and to do it more quickly than the current 
system. Tliese proposals make important first strides in the process of designing a 
irariLaMe victims' compensation 83rstem that will reuslt in a net benefit for the 
rights of consumers. However, we have a number of concerns with both proposala. 
some of liiiich I would like to share with the Committee. 

I. CLAIMANT POOL 

One of the most difficult issues in desifinine a victims' compensation plan is the 
questicm of which claimants should be eligible to receive benefits. Surprisinf^Iy. 1 
find m^raelf agreeing with the opinion of Mr. Michael Mullen of the Product Liabil- 
ity Alliance that the Gorton and Dodd proposcds send conflicting messages regard- 
ing the answer to this question. On the one hand, both plans are supposed to mini- 
mize transaction costs by minimizing, or eliminating, the number of issues that can 
be contested by the parties. On the other hand, both plans seek to keep many prod- 
uct-related iiguries out of the compensation system, which increases the opportuni- 
ties for disagreement among the parties. 

For example. Senator Dodd's plan establishes four defenses for manufacturers 
based on the conduct of the victim, and in Senator Gorton's scheme, the victim must 
make a showing that the product is ''unreasonably dangerous'' before he or she may 
receive compensation benefits. With the inclusion of these defenses to liability, these 
"no-£ault" compensation systems begin to resemble the fault-oriented tort Sjnstem, 
recreatiiijg many of the transaction costs and inefficiencies that the new systems 
were deseed to eliminate. This defeats the trade-off in the proposed schemes of the 
opportunity for unlimited damages in the courts in return for a ouick and easy 
system of compensation, putting the claimants who can least afford the added delay 
and expense in a "lose-lose" situation. 

U. EXCLUSIVE AND BINDING CHOICE OF REMEDY 

Another problem that is shared by the Gorton and Dodd proposals is the fact that 
the victim's decision to enter the compensation system or to sue in tort is an exclu- 
sive choice. This denies a victim the opportunity to sue the manufacturer for non- 
economic damages some time in the future if evidence becomes available that the 
manufacturer acted negligently or willfully in designing the defective product. Al- 
lowing some malfeasant businesses to escape full tort liability because tne informa- 
tion cmout their conduct was unavailable before discovery would reduce the deter- 
rent effects of the product liability S3rstem, to the detriment of all consumers. 

The fact that choice of remedy is exclusive and binding imposes a particular hard- 
ship on consumers under Senator Dodd's proposed since the compensation benefits 
in his plan do not include attorneys' fees, and therefore, most victims who choose to 
enter his compensation system will make this decision without the assistance of 
counsel. Furthermore, these claimants will be bound bv their choice as soon as the 
manufacturer or seller tenders anv money in payment for the claim. 

Under this scheme, the manufacturer or seller can lock the claimant into the 
compensation system by offering a small amount of money as pavment for damages. 
If the claimant challenges the amount, the case is thrown into binding arbitration, 
the cost of which is shared by the parties. What is more, there is no provision in the 
proposal for the arbitration award to include attomejns' fees and expenses. 

It is quite conceivable, then, that a victim may end up paying more money to 
pursue a claim under Mr. Dodd's compensation system than he or she would be 
awarded in damages under that system. This puts the claimant at an extreme disad- 
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vantage in any settlement n^otiations that would follow the manufacturer's tender 
of payment. This compensation plan would enable many manufacturers to settle 
with the victims of their products for very small sums, reducing the incentives for 
manufacturing safe products and leaving the victims with less than full compensa- 
tion. 

III. INCENTIVES FOR PRODUCT SAFETY 

A third problem which is of grave concern to consumers is ensuring that the 
Gorton and Dodd proposals do not reduce the incentives for product safety that the 
tort system with its strict liability standard currently provides. Both plans would 
preempt state law by requiring a claimant in design defect and failure to warn prod- 
uct liability lawsuits to prove that the manufacturer or seller was negligent in order 
to receive compensation for noneconomic loss. These provisions are designed to 
channel most claims into the compensation system, and reserve the tort system for 
those cases where the manufacturer was truly ''at fault.'' 

In addition to being overly intrusive into state law, this scheme poses a great 
danger that many cases in which a manufacturer was negligent or reckless would 
not reach the tort system, thereby significantly reducing the disincentives for engag- 
ing in that type of behavior. 

As I explained earlier, under the Dodd plan, a person who is ii^ured by a product 
must choose which system to enter, often without the benefit of counsel and without 
any opportunity for discovery to find out if the manufacturer might have been at 
fault. If the claimant enters the compensation system, he or she is bound by that 
choice as soon as the manufacturer tenders anv payment, even if the claimant 
chooses not to accept that payment. Therefore, the more guilty the manufacturer, 
the more likely the manufacturer will be to offer compensation and avoid the risk of 
a large damage award and the public exposure of their conduct that a lawsuit would 
present. 

The Dodd scheme further discourages lawsuits b^ providing that a victim who 
brings a suit and does not meet the burden of provmg negligence will be left with 
no compensation from the manufacturer. This virtually forces victims, especially 
those with large losses and inadequate insurance to enter the compensation ^stem 
in all cases but those where the manufacturer's fault is absolutely clear. What is 
more, the instances in which the victim will be sure that the manufacturer acted 
negligently will be extremely rare since there is no opportunity to investigate the 
conduct of the manufacturer through a discovery process before electing a remedy. 

If this had been the law for the past 25 years, we might still not know of the gross 
misconduct of the A.H. Robins Company in manufacturing and marketing the 
Dalkon Shield, or of the asbestos manufacturers in failing to warn and protect 
against the poisonous nature of that substance. The public awareness that the law- 
suits over these products engendered, both in terms of informing people to guard 
against the products' dangers and of deterring similar conduct by other manufactur- 
ers, might never have occurred if the responsible companies were able to pay off the 
victims of these products through a quiet, hassle-free compensation sjnstem. 

Senator Gorton's proposal improves upon Senator Dodd's model in two important 
respects. First, the claimant is not frozen into the compensation system until pay- 
ment by the manufacturer is agreed to by both parties. A negligent manufacturer 
thus unable to avoid a lawsuit by quick tender of payment to the ii^urod person. 
Second, if a claimant chooses to sue the manufacturer but is unable to successfuUy 
meet the burden of proving fault, the court may nevertheless award to the claimant 
the benefits that would have been received under the compensation scheme. This 
provision would allow victims with colorable, but uncertain, negligence claims to 
bring lawsuits against the manufacturer, without the attendant risk of receiving no 
compensation at all. 

IV. UMITATION OF DAMAGES 

The final problem that I will address is the limitation of damages to "economic 
loss" in the compensation systems of both proposals. With some variation, the plans 
define "economic loss" as medical expenses and lost wages. There is no provision for 
payment for the loss of enjoyment of life in cases of permanent or devastating ii\ju- 
ries, or where the injured person has adequate medical insurance and has not 
missed many days of work. 

For example, a DES daughter whose young adulthood consisted of being in and 
out of hospitals, with operations for vaginal cancer that have left her unable to have 
children and in constant fear of having the cancer reappear, may have very small 
"economic losses," consisting only of the portion of her medical expenses that were 
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not covered by insurance. Full and fair compensation for her ii^'iuies must include 
damages for the devastation of much of her childhood, the permanent loss of the 
chance to be a mother, and the constant anxiety that she may develop cancer again. 

Workers' compensation, which is similar in many respects to Uie victims' compen- 
sation proposals at hand, awards damages over economic loss for permanent disabil- 
ities, such as disfigurement or the loss of a hmb. This scheme recognizes that many 
victims of severe or permanent ii\juries have a need to be compensated for their in- 
tangible, but real, suffering and loss. These people often use the money to ease the 
burden of living with their ii^uries by modifying their lifestyles or environments to 
accommodate their disabling conditions. For example, payments above lost wages 
and medical costs can enable a victim to purchase an automobile with special fea- 
tures, redesign the interior of a home, move to more accessible surroundings, or 
obtain special training. 

In conclusion, I would like to repeat that we feel that the Gorton and Dodd vic- 
tims' compensation proposals represents an important first step in the process 
toward developing a system that will provide both full and fair compensation for 
victims of defective piixlucts and strong incentives for the production of safe prod- 
ucts. 

However, the many concerns and unknowns about this issue that have been 
raised before the Conmiittee indicate that it is premature to attempt to design a 
comprehensive compensation S3rstem that will improve the situation of all consum- 
ers in relation to product-related ii^'uries. Perhaps a more workable approach would 
be to begin by addressing a narrower class of victims whose needs are not being met 
by current product liabiUty law. 

For example, many people who suffer from long latency diseases that they devel- 
oped as a result dT exposure to toxic substances have been unable to receive compen- 
sation through product liability lawsuits because of the difficulty of proving causa- 
tion. These victims, many of whom suffer from severe or fatal illnesses, would prob- 
ably benefit greatly from the opportunity to choose a system that assures compensa- 
tion but provides a limitation on the amount of each award. 

Whether the Committee adopts this approach or continues to discuss a more com- 
prehensive reform, U.S. PIRG would very much like to continue to participate in 
the dialogue about the issue of victims' compensation. 

Thank you again for the opportunity to appear before you today. 

Senator Hasten. Senator Danforth. 

The CHAiRAftAN. Is anyone satisfied with the present state of af- 
fairs? 

Mr. KiMMETiMAN. Senator Danforth, I don't think anyone is at 
all. Our concern, though, is finding out precisely what the prob- 
lems are of particular classes of people. We have anecdotal evi- 
dence; we are looking for something a little bit more systematic to 
get at what the real problems are of recovering for injuries under 
the current system. 

The CHAiBJiftAN. Well, the problem is, cases go on forever and 
lawyers get rich. 

Mb. Ln>SEN. Right; and we would not want to replace it with a 
sjrstem that did the same thing. 

The Chairacan. Yes; but I mean when Professor Calabresi says 
that — the first point he made: Something ought to be done. I mean 
that is very clearly stated. 

Do you agree with that? Do you feel a sense of urgency that 
something ought to be done? Or do you think we should just sort of 
file these proceedings in a very large bin somewhere. 

Mr. KnmELMAN. I think we do feel a sense of urgency. I think 
we have been promoting the idea of looking at compensation for 
quite a while, and we are happy to see that it is being looked at 
now, but we don't claim to have all the answers either. 

We know there are problems. We are trjdng to find out, system- 
atically, what they are from a consumer perspective. 
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The Chairman. I understand. But do you think that we should 
do something? 

Mr. KiMMELMAN. Well, I am interested in the proposals that Pro- 
fessor O'Connell made because I think, in many respects, what you 
heard this morning from legal scholars demonstrates the great dis- 
agreement about what the current system does and what alterna- 
tives would do. 

I think what is intriguing about Professor O'Connell's approach 
is that in some respects, a lot of it could be done through private 
agreements, as is done in the case of football helmets. 

And I think it is an interesting approach since we don't know 
precisely what the incentives are in a compensation system, or how 
they would work. I would be fearful that we may lock ourselves 
into a compensation system before we understand how it will work. 

The Chairman. Maybe we should try a new approach for some 
specific product line. Does that make sense? 

Mr. KiMMELMAN. I think in many areas it would make sense. We 
have already outlined problems with occupational diseases, prob- 
lems with long latency diseases in general. It is quite clear that the 
tort system is not adequately dealing with these problems. 

Mr. NiSHiMURA. Senator. 

The Chairman. Mr. Nishimura. 

Mr. Nishimura. Senator, I think that too often when we talk 
about whether or not something needs to be done or whether or 
not there ought to be a national uniform law, we talk about those 
States where consumers would possibly get less, because of Federal 
legislation overriding. 

I think there are clearly issues like statute of limitation and 
issues like contributory negligence, where consumers in some 
States would benefit from this type of application. But our organi- 
zation is not interested in legislation just for uniformity sake. As a 
matter of fact, we opposed S. 44 as well as S. 100 on the basis that 
they were merely tinkering with the tort system and really did not 
address any of the issues we thought were important. 

They were merely tinkering with the tort system. We think that, 
addressing your question whether or not it is an emergency or 
whether or not something should be done, we think the opportuni- 
ty for all sides to start moving toward an answer that is beneficial 
to injured consumers is an opportunity that should not be missed, 
and that is why we are participating. 

The Chairman. Do you all feel that you, as representatives of 
consumers and consumer groups, C£Ui work with the business com- 
munity tow€U-d something that is reasonably acceptable to all? Or 
do you view yourselves as just being in an adversarial position with 
no room for working together? 

I mean my assumption has been that there has to be some meet- 
ing of the minds between the business community and consumer 
groups if we are going to have meaningful reform in this area. 

Is that wishful thinking, do you think? 

Ms. LiPSEN. There was a lot of contentiousness between the man- 
ufacturers and consumer groups over the discussions of S. 100 as is 
well known. 

However, we look at this as a new ball game, if you would excuse 
the sports analogy. However 
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The CHAiRBfAN. Are the pitchers throwing at the batters' 
yet? 

Ms. LiPSEN. I will stop there. My knowledge of sports is not very 
extensive. But as you know, we are participating in a woridng 
group and so far, although we have not — so far we feel that we can 
work together. 

The Chairman. Good; unless you do, we are just sunk I think. I 
mean I really would hope that everybody would work toward a 
common cause, if you will excuse the pun, and try to come up with 
something that is reasonably acceptable. I mean you have heard 
the testimony of Mr. Jenkins from Chicago, who is at his wit's end. 
I mean he is just at his wit's end. 

And I would hope that there would be something that would pro- 
vide him some greater certainty. I mean it is ridiculous if he has to 
say to his employees, 133 employees, members of an ESOP pro- 
gram, sell your stock, or we are going to have to start making ma- 
chines in Korea. There is no future in this. 

I mean that is truly a ridiculous situation. On the other hand, it 
is a ridiculous situation if businesses or any defendant can keep a 
case from being adjudicated for a prolonged period of time. 

So my hope woidd be that we could all get behind this common 
effort and produce something that is worthwhile. 

Thank you, Mr. Chairman. 

Senator Kasten. I would just like to ask each of you from your 
point of view, the transactional costs of this whole process are 
clearly inefficient, with disproportionate dollars going to the legal 
process on one side or the other as opposed to the people, to the 
iiqured consumers. 

Now, that disproportionate cost is passed on to other consumers, 
not the ones that are injured, but the other people in the communi- 
ty who are paying for the products. 

Could you just very briefly characterize your point of view in 
terms of the transactional cost and particularly the legal cost? Do 
you think the legal costs in this area of the law are too high and 
that that needs to be changed? I am not saying get rid of different 
kinds of compensation systems for trial lawyers. 

But aren't you concerned about the legal costs in this process? 
And we will just start with Mr. Kimmelman and go across. 

Mr. Kimmelman. Absolutely, Senator Kasten. We have very 
strong concerns about that. We are most interested in the money 
going to people who really need it, people who have been injured. 
But it is a complicated problem from our perspective. To the extent 
that we are looking at a compensation scheme, we want it to be as 
simple as possible, please don't litigate any of those issues. It 
should work like an insurance scheme. The less litigation the 
better. 

When we are talking about the tort system, though, there are ob- 
vious problems because if you have standards of behavior on both 
sides that you want people to measure up to, and you want incen- 
tives to make sure that people act in a reasonable fashion, we are 
going to have a lot of litigation. We do not know of another way of 
dealing with those kinds of problems other than going into court 
and fighting it out. 
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If there were another way of doing it we would be the first to 
jump on board. But as far as we know, there is no other alterna- 
tive, other than possibly trying to shift a lot of cases to a quicker 
payment scheme, which is why we are interested in a compensa- 
tion idea. 

Ms. LiPSEN. I would like to associate myself with the remarks of 
Mr. Kimmelman. Yes, we also think the transaction costs are too 
high and would be reduced if a compensation scheme truly elimi- 
nated the scope of issues presented. 

Mr. NiSHiMURA. We obviously think the transaction costs are one 
of the major issues. But let me move a little back. When Grene first 
started tsJking, he said there are 30 million accidents in this coun- 
try, and when we talk about product liability cases, we are talking 
about tens of thousands. And between the tens of thousands that is 
the reality of cases that go to court and the 30 million accidents, 
there are a lot of people that are falling in the cracks and not getr 
ting compensated. 

I think, aside from being a legal reform organization, we are in- 
terested in seeing that injured consumers get compensated quickly 
and without undue delay. 

I think transaction cost is a measure of the imdue delay that 
occurs when consumers make it into the system, but let's not forget 
the hardships that occur when they don't make it into the system. 

Ms. Gilbert. Like my colleagues, we very much believe that 
transaction costs are a major problem with the system. However, 
we did not support S. 100 because we did not feel and do not feel 
that changes in substantive tort law €tre going to cut down on these 
transactions costs. And we still do not believe that. That is why we 
are here today, to discuss a new route, a compensation system 
which could cut down on transaction costs, distribute the money in 
the system more equitably and compensate more victims. 

However, we have grave concerns that whatever compensation 
system we come up with does cut down on transaction costs by sig- 
nificantly reducing the elements of possible disagreement between 
the parties. 

Mr. GoFFMAN. One of the things that animates us as far as get- 
ting together with Senator D£mforth's working group is the fact 
that we think a true, simple compensation system would cut down 
on transactions costs. 

I think one of the reasons that we share some of Senator Dan- 
forth's hope that there can ultimately be a meeting of the minds 
here is that the elimination of transactions costs is an incentive 
that works on parties on both sides of the issue at this point. So 
there is no doubt that that is one of our prime concerns. 

But at the same time, for that very reason, our sense of an ade- 
quate compensation system is going to be viewed according to a 
very high threshold: simplicity and efficiency. 

Senator Kasten. Well, I thank you all for that answer because if 
we are going to be successful in working toward where we are 
going, it is important that you, as consumer groups, €tre number 
one participants in the group. But it is also important, I think it is 
critical that you not be viewed as fronting for the trial lawyers, if 
you will, but as a group of people who have legitimate interests on 
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behalf of consumers. And you are entering these negotiations cm 
that basis. 

I am still hopeful that we are going to be able to make some 
strides within the bar association. We are working on some — ^I 
mean there is a split within the Bar Association, and one group of 
attorneys is unwilling to work with us, but a broader group of at- 
torneys, frankly, is wUling to work with us. 

And I think that if we C£Ui continue to work in reasonable ways 
to go forward, I think that there is a chance that we can come to a 
meeting of the minds and we can deal with what I think all of us 
recognize as a very, very serious problem. 

The other aspect of this, and I may submit some questions for 
the record on this, but I know that all of you are concerned from 
the consumer point of view about the kind of a problem that now 
has presented itself with the measles vaccine. That is a significant 
problem, and I do not know if we are going to be able to figure out 
a way to deal with it. But clearly we want to be able to have a vac- 
cine like that on the market. 

And we also recognize that unfortunately one in every whatever 
the number, 10 million or whatever, possibly are going to cause a 
problem, but we as a society have to come together and deal with 
that problem. And the answer to it is not to put everybody making 
the measles vaccine out of business. And these are the kinds of 
issues that I think that we can work together on and for which we 
can work to find a solution. 

So there will be other questions that we intend to submit for the 
record. 

I thank you very much for your testimony today. 

Our next panel is Mr. Chanzis, Mr. Schreiber, and Mr. Hunter. 

The committee will come to order. 

Our first witness on this panel is Mr. Norman Chanzis who is di- 
rector of Risk Management, American Standard, Inc. 

Mr. Chanzis. 

STATEMENTS OF NORMAN B. CHANZIS, DIRECTOR OF RISK MAN- 
AGEMENT, AMERICAN STANDARD, INC., AND CHAIRMAN, GOV- 
ERNMENTAL AFFAIRS, RISK AND INSURANCE MANAGEMENT 
SOCIETY, ACCOMPANIED BY JON HARKAVY, DIRECTOR, GOV- 
ERNMENTAL AFFAIRS; SOL SCHREIBER, ADJUNCT PROFESSOR, 
FORDHAM LAW SCHOOL; AND J. ROBERT HUNTER, PRESIDENT, 
NATIONAL INSURANCE CONSUMER ORGANIZATION 

Mr. Chanzis. Thank you, Senator Kasten. I am director of risk 
management, for American Standard, Inc., a more exotic name for 
a manager of insurance, and I also am here on behalf of the Risk 
and Insurance Management Society. 

I offer you a mixed bag today in terms of the fact that I am prob- 
ably the third nonlawyer to appear, a part time academician, and 
the first full time insurance man to offer testimony today. 

The organization I represent, RIMS, is a nonprofit trade organi- 
zation representing corporate, governmental and institutional 
buyers of commercial insurance in 76 chapters throughout the 
United States and Canada. Although RIMS represents over 90 per- 
cent of the Fortune 500 list, our 3,800 members and 7,200 deputy 
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members include m£my small buyers of commercial insurance as 
well. 

Before proceeding, a brief note, if I mav. Let me first say that on 
behalf of the manufacturers represented here today, I resent the 
comments when I hear that there may be a reduced incentive for 
manufacturers to put out safe products. I think in those product li- 
ability actions where a manufacturer or its insurer have been 
forced to pay claims or make settlements, in by far the larger per- 
centage of cases, if there is a defect, and granting that there may 
be, that defect is certainly not representative of a manufacturer 
who deliberately or even sloppily is turning out an unsafe product. 

I would like to offer a single horror story as a basis for my testi- 
mony, an alarming development from our viewpoint. In recent 
months we as a building products supplier have been named as a 
defendant in two major hotel fires on the theory that our cast iron 
bathtubs contributed to or enhanced the fires. In one case expenses 
now exceed $250,000, and since we are part of a large package of 
suppliers, we all have been asked to contribute. If we refuse, we 
have been threatened with the possibility of standing alone to 
defend this particular action. 

We certainly do not deny the rights of injured persons to com- 
pensation, but as these decisions mount, so does the pressure on us 
risk managers and our companies, resulting from the man3rfold in- 
creases in product liability insurance premiums, accompanied by 
reduced limits of coverage, and in some cases, the total inability to 
procure this needed insurance. 

In my particular situation we have seen an 80 percent increase 
in premiums over the last 2 years, and we anticipate nearly double 
that percentage at our next renewal. 

Given all of the above, and facing the continuous vagaries of the 
State decisions which have been foisted on us in many cases, we 
have strongly supported S. 100 and would consider alternatives if 
such legislation would incorporate needed reforms, most important- 
ly, in our view, the establishment of uniform federal standards. 

While there is much we favor in Senator Gorton's measure, we 
must regrettably reject it because it lacks this provision. Although 
Senator Dodd's proposal embodies this feature, we are concerned 
that the lower standard of proof prescribed under the so-called no- 
fault mechanism may be assessed without regard to causation. In 
effect, the mere filing of a claim could be tantamount to recovery. 

Further, we can foresee a flood of nuisance type claims under 
Senator Dodd's amendment without a better definition of the term 
"bodily harm'' in section 1034(a). Picture if you will the reaction of 
our insurance underwriters to a frequency of claims in this respect. 

We do agree that a system which speeds recovery while limiting 
transaction costs is surely desirable, but the Dodd victims compen- 
sation scheme should provide for benefits while maintaining and 
not lowering the st£Uidard of proof upon which recovery is based. In 
return, if a manufacturer is strictly liable for a physically defective 
product or negligent in its improper design, then he should reim- 
burse the victim in full — and this is m^ personal feeling, perhaps 
not that of my organization — all withm the confines of Senator 
Dodd's claims mechanism. In effect, a system of binding arbitration 
both as to causation and award can be developed. 
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This tracks, I think, with Professor O'Connell's system, and 5 
years ago he and I worked together in trying to develop some no- 
fault alternatives at that particular time. 

As an add-on, a scheduled award system, similar to automobile 
reparations or workers' compensation, perhaps somewhere — and 
we have not thought this out fully — ^between pure economic loss 
and pain and suffering could be included. We think this is work- 
able. 

Actually, in Senator Dodd's own words, ''the problem is the law- 
suit itself." Each day the insurance industry questions whether a 
manufacturer is insurable under the present tort law system, and 
unless meaningful reform is accomplished soon, the answer to that 
question will surely be no. 

I would like to conclude by noting a few facts if 1 may to the 
committee in connection with the current insurance situation. The 
insurance industry is now actively considering restrictions in cover- 
age through the impositions of a new type of what they call a 
claims-made policy, and more important, the inclusion of defense 
costs within the primary limit of insurance. At this time defense 
costs are separate. 

If you will take the case of the bathtub that I alluded to above, 
as we have already expended $250,000 in defense costs, if you will, 
and our limit of liability is $300,000, we only have $50,000 left with 
which to satisfy a judgment or a settlement. We think this is 
wrong, and of course, H it does come to pass — and right now it 
looks as though it is going to be imposed on us— then we have addi- 
tional problems in addition to the inordinately high premiimis 
which we now face. 

Thank you very much. 

[The prepared statements follow:] 

Statement of Norman B. Chanzis, Director, Risk Management for American 

Standard, Inc. 

Good morning. My name is Norman B. Chanzis, Director of Risk Management for 
American Standard, Inc., whose views I am presenting here today. Additionally, I 
am testifjdng on behcdf of the Risk and Insurance Management Society, known as 
RIMS, whose Governmental Affairs Committee I chair. RIMS is a non-profit trade 
association, representing corporate, governmental and institutional buyers of com- 
mercial insurance in 76 Chapters throughout the United States and Canada. Al- 
though RIMS represents over 90% of the Fortune 500 list, our 3,800 members and 
7,200 deputy members include many smaller buyers of commercial insurance. 

Before proceeding to the heart of my testimony, let me first state for the record 
my resentment at a number of comments which had been made this morning in 
terms of a manufacturer's incentive to produce a safe product. The allegations seem 
to infer that in general, most manufacturers need incentives in this respect. While 
accidents do happen and claims arise from unscde products, the implications that we 
have little concern to turn out a safe product are just not true. 

I would now like to offer the Committee one more "horror story," which will 
serve to highlight our testimony with respect to the Dodd and Gorton amendments. 
In recent months, we have been named as a defendant in two maior hotel fires on 
the theory that our cast iron bathtubs contributed to or enhanced tne fires. 

In one case, expenses now exceed $250,000 and we have no way of removing our- 
self unless we agree to contribute with a number of other "lower tier" suppliers at 
about the $200,000 level each. The impact of this approach will be seen later. 

While we do not deny the rights of injured persons to just compensation, please 
appreciate that as these cases mount, so does the pressure on risk managers, result- 
ing from the many fold increases in product liability premiums, accompanied by re- 
duced limits of coverage and, in some cases, the total inability to procure this 
needed insurance. To further worsen the situation, the insurance industry is at- 
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tempting to implement restrictions in Liability Insurance coverage throu^the im- 
position of a "claims made" policy form and inclusion of defense costs WfTHIN the 
primary limit of the policy. Presently, such costs are separate from the aggregate 
limit. In the bathtub case cited above, if we had a $300,000 policy, only $50,000 of 
insurance would be available to indemnify a claimant since $250,000 has already 
been used for expenses. In fact, if the case continues at its present pace, we may 
well have no coverage available for the ii^'ured parties. To give you a better appre- 
ciation of our problems in this area, we attach a copy of RIMS' testimony presented 
last month to the New York State Insurance Department. 

Given all the above and continuing to face the vagaries of State decisions, we 
have strongly supported S. 100 and would consider alternatives, if such legislation 
would incoiporate needed reforms; most important of which would be the establish- 
ment of uniform Federal standards. We must therefore regrettably reject Senator 
Gorton's proposal because it lacks this provision, although there is much we favor 
from a conceptual basis. 

Although Senator Dodd's amendment does embody Federal standards, we are con- 
cerned that the lower standard of proof prescribed under the "no-fault" mechanism 
may be assessed without regard to causation. In effect, the mere filing of a claim 
coidd be tantamount to recovery. Further, we can foresee a flood of nuisance type 
claims under Senator Dodd's amendment without better definition of the term 
"bodily harm" in Section 103(4XA). Picture if you will the reaction of insurance un- 
derwriters to a frequency of claims in these areas. 

We do agree that a system which speeds recovery while limiting transcurtion costs 
is most desirable, but &e Dodd "victims compensation" scheme should provide for 
increased benefits, while maintaining — not lowering — the standard of proof upon 
which recovery is based. In return, if a manufacturer is found to be strictly liable 
for a physically defective product, or negligent for its' improper design* then he 
should reimburse the victim in full— but cdl within Senator Dodd's "claims" mecha- 
nism. RIMS advocates increased benefits under the victim's compensation mecha- 
nism established in the Dodd proposal because we wish to provide a greater incen- 
tive for the injured claimant to utilize a system free of the huge transaction costs 
associated with litigation. RIMS opposes anv lowering of the standard of proof in 
such a victim's compensation mechanism because it would create a two tiered 
system in which the stronger cases wUl stiU go through the litigation process while 
weak or spurious claims would be funneled through a mechanism where the mere 
filing of a claim m^ be tantamount to recovery. Moreover, since liability can be 
assessed under the Dodd victim's compensation mechanism without proof that the 
defendant manufactured the product is responsible for the injury, it is likely that 
the manufacturer with the perceived deepest pocket will be the target of choice for 
these no fault cllaims. In short, the benefits of the tort reform aspects of the Dodd 
proposal would be far outweighed by the huge amounts of unfunded liability that 
would be created under this no faidt mechanism. It is my personal belief that a 
system of binding arbitration, hotti as to causation and award, can be developed. 
Perhaps an add-on would also be in order to provide scheduled awards similar to the 
Workers' Compensation and automobile no-fault system. 

There is one further aspect of the Dodd proposal which disturbs us, and I would 
again like to cite the bathtub situation as an example of our uncertainty. The ques- 
tion is whether a claimant would be able to file first against American-Standard 
under non-fault, while proceeding against the primary wrong-doer— the hotel — in 
tort? If so, would we not, to use Senator Dodd's analogy, be financing the plaintiffs 
chance to hit thejackpot in the Lottery system of tort? Again, to use Senator Dodd's 
own appraised: "The problem is the lawsuit itself." 

Each day in a risk manager's existence, we hecu* the insurance industry question 
whether a manufacturer is unsurable under the persent tort system and unless 
meaningful reform is accomplished soon, the answer to that question will surely be. 
No!!! 

Thank you for the opportunity to address this Committee, and we will be pleased 
to offer additional input as you struggle to come up with a workable solution. 



Statement of Jon Harkavy, Director, Governmental Affairs, Risk and 
Insurance Management Society, Inc. (RIMS) 

Good morning, my name is Jon Harkavy, director of governmental affairs and I 
am testifying today on behalf of the Risk and Insurance Management Society, com- 
monly known as KiMS. Testifying with me today on some of the spocific qu^ions 
that were rj d by the New York State Insurance Department on the new ISO 
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OGL formats is William Blick, risk manager of the Allen Group, a Long Island 
based RIMS member company. Mr. Blick was RIMS' chief liaison to the insurance 
services office (ISO) in its drafting of the new policy formats. 

RIMS is a non profit organization comprised of 3,600 corporate governmental, and 
institutional buyers of insurance in 76 chapters throughout the United States and 
Canada. Our three New York chapters represent more than 300 of the largest corpo- 
rations, non profit institutions and governmental entities in the State. While RIMS 
membership includes more the 92% of the Fortune 500, our constituency encom- 
passes many medium and smaller size organizations as well. The comments which 
we will present today reflect the interests of not just the large insured, but indeed, 
every policyholder and potential purchaser of commercial insurance. 

At the outset, RIMS would like to express its appreciation to the insurance serv- 
ices office for eliciting our comments during the drafting of the new C6L formats. 
The society's participation in this drafting process, however, does not translate into 
approval and/or acceptance of the new OGrL formats and particularly, the "claims 
made'' approach. RIMS believes that these new formats, and the manner and speed 
under which they are to be implemented, will have a devastating impact on policy- 
holders and potential claimants. Unfortunately it will be the New York Insurance 
Department which will bear the burden of explaining to uninformed policyholders 
or unindemnified claimants why they were not insured or indemnified under the 
proposed OGrL claims made policy. 

I. OVERVIEW OP THE NEW CGL 

RIMS respectfully submits that the new OGL formats represent an abuse of the 
anti-trust exemption granted to insurers by the McOarran Ferguson Act. The ration- 
ale behind this anti-trust exemption is that certain collective efforts by insurance 
carriers will best serve the ne^ of policyholders and the general public. Despite 
ISO's allegation that these steps are necessary to assure solvency and capacity in 
the marketplace, the new ISO OGL formats serve only the interests of the insurer, 
with little or no concern as to the impact that these changes will have on the in- 
sured, or potential claimants. 

The society stresses that our criticism of the new OGL is not a "sour grapes" reac- 
tion to the hard insurance market. As purchasers of insurance we look wistfully 
back at the recently past soft insurance market, but fully understand the fact that 
the "ride" could not last forever. The newly proposed "claims made" OGL however, 
does not represent a move back to sound underwriting or pricing practices. Rather, 
it represents a conscious decision on the part of insurers not to offer coverages 
needed by the bu3ring public. RIMS is not arguing the need for premium hikes, al- 
though the interests of stability are not well served by 600% or more increases on 
certain lines. The society would understand an insurer's reaction if they lower 
policy indemnification limits; at least the policyholder could seek excess and um- 
brella coverages. The new OGL claims made format however, represents for the 
buyer a change in the scope of coverage; a substitute of uncertainty for certainty— 
precisely the opposite of what insurance is intended to offer. As consumers of insur- 
ance we would rather pay more for a reduced level of defined and necessary cover- 
age than to receive protection under a policy which is iUusory at worse and imcer- 
tain at best. 

n. PROPOSED CLAIMS MADE PORM 

Sound underwriting practice is an insurance function calling for selective assump- 
tion of risk at adequate premium levels. When selectivity creates canyon size gaps 
in needed coverage, it ceases to be sound underwriting or insurance. This non-insur- 
ance approach was taken by ISO in its "claims made" format. Under the claims 
made form, coverage is triggered when a claim for bodily ii^ury or property damage 
is made in writing. The drafting of the new claims made policy was the direct result 
of problems which insurers have faced from litigation arising out of the coverage of 
asbestos, des, radiation, agent orange, and other long tail risks. There are those in- 
surers who contend that coverage on a claims made basis may alleviate many of 
their problems. They may be right; however the burden will be passed back to the 
insurance buyer, including Government agencies and municipedities. If, as ISO con- 
tends, the problem lies with 5% of the policies written, why deprive the other 95% 
of coverage? 
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m. EXTENDED REPORTING PERIOD UNDER ISO's CLAIMS MADE FORM 

Under the new 06L claims made policy, claims made in writing more than 60 
days after the policy expiration will not he indemnified. To avoid gaps in primary 
coverage if either the insurer or buver cancels or refuses to renew a claims made 
policv, the buyer has a right to purchase an unlimited extended reporting period or 
^'tail . The maximum premium for the tail coverage is 200% of the premium fOr the 
final policy yecu*. 

In practice, this extended reporting provision may not be an option, but rather 
legalized blackmail! Given the frequent lag time between the event and the filing of 
a claim, most prudent buyers of insurance want and need liability coverage for 
claims occurring during the policy period that may be filed after a policy's expira- 
tion date. Unless the buver renews his claims made coverage with his original insur- 
er, he will be compelled to purchase tail coverage at up to 200% additional cost. If 
the buyer is cancelled by his insurer, or seeks coverage from another insurer, a 
200% severance fee" into the pocket of the original insurer may very well become 
a pro forma part of this type of transaction. RIMS respectfully requests the depart- 
ment to consider the economic leverage this arrangement gives the original insur- 
ance carrier to increase its initial premium rates at policy renewal. A premium re- 
newal quote which is for example, 30% higher than other competitive bids, may 
have to be accepted by the policyholder because switching insurers necessitates the 
purchase of tail coverage for up to 200% of the premium for the final policy year. 

Moreover, what can happen under the CGL claims made form when a loss does 
occur? Suppose a smaller commercial insured, a theatre owner for example, suffers 
a fire ten months into his policy term and his carrier does not renew his coverage. 
Even given the efficiency of the plaintiffs bar, many claims may not be filed until 
four or more months later. The policyholder, will of course be obligated to purchase 
tail coverage at up to 200% of premium, to have protection for late filed claims. 
Since coverage is triggered when the claim is filed rather than when the loss is re- 
ported, the insurer could cancel the policy as soon as the insured notifies the carrier 
of the fire. Thus the 200% option may come into play even if claims were filed 
within the original policy period. 

IV. INCREASED POTENTIAL FOR POUCYHOLDER/CARRIER DISPUTES UNDER NEW CLAIBfS 

MADE FORM 

All of which brings into consideration the impact which the formats have on in- 
surer/policyholder relations. Does the policyholder violate policy provisions and 
forego notifying the insurer of a potential loss imtil a claim is filed so as to try to 
protect himself from possible cancellation by the carrier, and the ensuing obligation 
to purchase tail coverage? Perhaps an even more anomalous result of the claims 
made policy is that it encourages the insured to solicit the timely filing of claims 
against itself or its insurer in order to guarantee indemnification. It is not incon- 
ceivable that one will see notices in newspapers and legal publications placed by in- 
sureds stating something like "All potential claimants against the Embassy Theatre 
should file suit prior to February 1, 1986 if the^ wish to be assured that the defend- 
ant has policy coverage". Such a situation will only exacerbate the already high 
level of insurer/policyholder litigation which is clogging our present civil justice 
system. 

V. CERTIFICATES OF INSURANCE UNDER A CLAIMS MADE POUCY 

Policyholders however may not be the only ones made vulnerable under a claims 
made policy. Anyone from a purchase of a septic tank to a municipedity often rely 
on certificates of insurance as proof of the nnancial responsibility of the vendor 
should a future occur. Governmental entities, as large buyers of goods and services 
particularlv rely on such certificates of insurance. Certificates of Insurance for 
claims made coverage may not be worth the paper they are written on. If the certifi- 
cate does not stete that tail coverage has been purchased, or that the claims made 
policy will be perpetually renewed, the certificate holder may be deluded into rely- 
mg on non existent protection. 

VI. REPLACEMENT OF OCCURRENCE LIMITS WITH AGGREGATE LIMITS UNDER THE NEW CGL 

A most crucial element of ISO's new CGL policy is the replacement of occurrence 
limits with aggregate limits. The existing per occurrence limit is well suited to pro- 
vide coverage over the course of the oolicy period. Given the lower aggregate limits 
in the new CGL. it is more liki coverage can terminate through exhaustion of 

limits prior to iration ? vi che policy. Yet no provision in the new CGL is 



Digitized by 



Google 



165 

made for reinstatement of limits if the aggregate is exhasuted during the policy 
period. 

In the case of the new CGL claims made policy, ISO has not provided for a reduc- 
tion in the purchase price of tail coverage, when a significant part of the aggregate 
has been exhausted. Thus the carrier could still charge up to 200% of the annual 
premium for a claims made policy tail coverage, even Uiough only 15% of the aggre- 
gate remains. 

Vn. RECENT PROPOSAL TO INCLUDE DEFENSE COSTS WITHIN AGGREGATE POUCY LIMITS 

ISO, unfortunatey has come up with a proposal exacerbating the problem of the 
exhaustion of policy limits. Its president Dan McNamara, has suggested including 
defense costs in pohcy limits. 

By his own estimate some policyholders could find their coverage cut in half 
based on the current rate of defense cost spending. The analogy that 'The operation 
was a success but the patient died'', comes to mind. Aggregate limits will be further 
reduced at the expense of policyholders who will become financially impaired or 
perhaps bankrupt by litigation costs. By including defense costs in the aggregate 
limits, ISO IB removing an integral element of coverage for which insurance is pur- 
chased. Given both the devastating impact that this proposal will have on maDv pol- 
ipyholders, and the time and effort which ISO maintains has gone into the OGL re- 
vision, RIMS must question why a change of this magnitude was made well after 
the proposed CGL changes were evaluated by the non carrier community and after 
the forms were submitted for filing in some States. 

Vm. POTENTIAL LOSS EXPOSURES OF INSUREDS AND NONINDEMNIFICATION OF CLAIMANTS 
UNDER THE NEW CLAIMS MADE FORM 

The crucial issue that the department astutely raises is the inappropriateness of 
claims made coverage for most policyholders. Suppose a contractor remvong asbes- 
tos from a school building or a manufacturer providing sterilidng equipment to a 
dairy plant have claims made coverage. Potential claims arising &om uiese activi- 
ties may likely not be made for many years after the policy expires. Oleums made 
coverage gives the insurer a free ride during the early policy years when claims are 
less likely to be made. 

Tragically, given the strong possibility of policy non renewal or cancellation, the 
insurer may not be there when coverage is n^ed the most— years after the initial 
policy term. Depending upon their financial resources, the contractor or manufac- 
turer will be bankrupt or financially impaired. The school district or dairy will be 
looked to by potential claimants for indemnification. In the case of the school dis- 
trict it will be the taxpayer who will most likely fiind the loss. In the case of the 
dairy, insolvency may very well occur from a large loss, and other potential claim- 
ants will be left without an avenue of relief. 

IX. FUTURE UNAVAILABILITY OF OCCURRENCE COVERAGE 

ISO will no doubt attempt to counter all these objections by maintaining that the 
occurrence form will stiU exist. Unfortunately while the form may exist, occurrence 
coverage may not. Indeed, as inappropriate as claims made coverage may be for 
most insureds, RIMS may not be objecting to the proposed claims made format if we 
were convinced as to the continued availability of occurrence coverage. It takes no 
great insurance analyst to divine the fact that if insurers and reinsurers have their 
way, occurrence coverage will be as difficult to obtain as parts for a 1938 Ford. Nu- 
merous articles in insurance publications are sounding the death knell for the oc- 
currence form; numerous carriers including the excess market, have stated they will 
no longer offer occurrence coverage on most Unes. 

However, one may need to look no further than ISO to get a true picture of their 
projected future for occurrence coverage. Accordmg to testimony submitted by the 
National Association of Insurance Brokers, ISO has stated that once the new CGL 
forms are approved, it (ISO) will cease to collect and analyze existing non aggregate 
occurrence data. If this is so, RIMS believes that the future data base for developing 
occurrence rates will be incomplete and useless for ratemaking purposes. If current 
market conditions are such that underwriters will offer only the claims made con- 
tract, no occurrence data (aggregate or non aggregate) will exist and occurrence cov- 
erage will become a thing of the past. 

Nor does ISO's educational effort indicate much of a projected future for occur- 
rence coverage. ISO has devoted almost its entire educational effort to proselsrtizine 
the virtues of the claims made form. Occurrence coverage is mentioned only in t 
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context of comparison with the claims made form. Nowhere in the society's reading 
of ISO's educational material do we find a reference as to when occurrence coverage 
would be preferable or more appropriate for the policyholder. 

It must also be noted tiiat integral instruments of ISO's proposed educational ef- 
forts will be the agents and brokers. These intermediaries have been designated by 
ISO to educate the insurance bu3dng public. How much effort would you expend as 
an intermediary explaining the advantages or appropriateness of occurrence cover- 
age, when the insurer has no intention of offering such coverage? The society casts 
no aspersions on either agents or brokers, who through their trade associations have 
pointed out to ISO the inadequacies of its claim made poller^. However, if ISO or the 
New York Insurance Department is depending upon this educational effort to create 
an enlightened body of insurance consumers, they will be sorely disappointed. 

In short, the so-called freedom of choice offered under ISO's dual formats, is more 
iUusory than real. In reality claims made coverage will be forced upon the insur- 
ance consumer whether he wants it or not. 

X. NEW CGL POLLUTION EXCLUSION 

Before closing, I would like to make a quick reference to the pollution exclusion 
in the new CGL. 

Unfortunately, the insurer's non-insurance approach to insurance is not limited to 
the claims made policy. The new policy forms virtually eliminate all pollution cover- 
age from genercd liability policies. Whether coverage will actually be available 
under a separate endorsement providing environmental impairment liability indem- 
niHcation, is a matter open to serious question. It is not only the chemical manufac- 
turer and Ifiu^e corporation which will be affected by this exclusion. It is the "little 
guy', the neighborhood cleaner, car repair shop, and gas station which will be left 
unprotected. RIMS is not imaware that expansive court interpretations of the 
present CGL forms, and legislatively imposed liabilities have made underwriting en- 
vironmental impairment liability coverage most difficult. However, excluding such 
coverage entirely from the CGL form is not a legitmate insurer response. 

Surely, ISO has sufficient resources to draft "sudden and accidental" language 
which, while restricting coverage to exclude gradual pollution, would not eliminate 
coverage altogether. Similarly, RIMS understands that the carriers cannot and 
should not accept every pollution risk that comes along. However, when selectively 
becomes total exclusivitv, the product ceases to be insurance. Wouldn't it be better 
for insurers and the industry to work together to find a way to make "sudden and 
accidental" pollution a manageable and insurable risk? All ISO and the carriers 
have done is thrown in the towel. 

Before turning the microphone over the Bill Blick to respond to some of the ques- 
tions posed by the depcu-tment in its hearing notice, I wish to make one concluding 
point. RIMS nas faith in the capability of ISO and the carrier community to develop 
policy language which will serve the needs of the insurance bu3dng public and po- 
tential claimants, yet which stiU address insurers' legitimate solvency and profit 
concerns. Clecu-ly, only the interests of the insurer are served by these proposed 
CGL changes. Until the legitimate needs of the insurance buying public and poten- 
tial claimants are also accommodated, RIMS urges the New York Insurance Depart- 
ment to reject the new ISO claims made format. 

QUESTIONS POSED BY THE NEW YORK INSURANCE DEPT. ON ISO'S CLAIMS MADE POUCY 

1. Does the "claims-made" policy approach offer a long-term solution, or only a 
short-term response, to the industry's underwriting and capacity problems? What al- 
ternative approaches might be more effective to addressing these oasic issues? 

2. WiU the "claims-made" policy avoid, or merely postpone, a consumer cost and 
availability crisis? 

3. Should a premium dollar threshold, e.g., $10,000, be required for claims-made 
policies? 

4. Should the "claims-made" policy be authorized for all t3rpes of liability cover- 
ages, or should it be permitted only for certain sophisticated buyers and selective 
risks, such as professional, pollution and products liability risks? Even if the 
"claims-made" approach is limited in this fashion, will it help in terms of the avail- 
abili^ and affordability of these coverages? 

5. Would the "clcdms-made" policy approach be beneficial, or harmful, to the un- 
sophisticated buyer? 

6. What steps should be taken to assure that buyers, however sophisticated, fully 
understand the differences, in coverage and consequences, between the "claims- 
made" and "occurrence" policy? 
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7. Should extended coverage (tail) coverage and prior acts (nose) coverage be man- 
datory in all» or only in limited, circumstances, such as when an insured transfers 
from a "claims-made" to an "occurrence" basis or when a gap in coverage arises? 

8. If "nose" and "t£dl" provisions should be required, under what terms and for 
what length of time? Should a mandatory premium cap be imposed for "nose" or 
"tail" coverage? 

9. Should rules be developed to reconcile "umbrella" policies with the primary ia^ 
surance policies? 

10. What are the reinsurance ramifications of the "claims-made" approach? 

11. What effects will the "claims-made," comp£u-ed to the "occurrence", approach 
have in terms of litigation? 

Ladies and gentlemen, as Mr. Harkavy previously stated, I am William Blick, as- 
sistant treasurer of the Allen Group, Inc., and as a practicing risk manager and 
RIMS* liaison on ISO's effort, I will direct additional comments to the several key 
issues raised by the New York State Insurance Department. 

With me are some of the members of our committee who have assisted me in this 
joint effort: Norman Chanzis, Dick Van Wagoner, and David Blake. 

First of all, we do not see the "claims-made" approach as a long-term solution or 
short term response to the industry's underwriting and capacity problem. We see it 
as an "erasing" mechanism that allows the underwriter, who presumably is more 
sophisticated than the average buyer, to cancel the implied promises that were 
made at the initial writing of the business unless he gets more money in one fashion 
or another. It is obviously a short-term response triggered to the current market 
condition. It is one that provides the carriers a quicker ability to react to a per- 
ceived set of circumstances, to avoid paying losses, or as an alternative mechanism, 
to ch£u-ge higher premiums than were originally agreed upon. The media is report- 
ing that the claims made format will provide the industry with more capacity, but I, 
concur with Mr. Harkavy that this possible additional capacity will probably only be 
made available for those that buy claims made policies. However, the cl£dms made 
format has the inherent defect of not providing needed coverage. Thus we believe 
that claims made neither postpones or avoids a consumer availability crisis. Regard- 
ing an alternative approach, RIMS believes that existing capacity problems can be 
addressed within the existing occurrence form, if premiums increase, as may be re- 
quired for the short term, the least the industry can do is work to stabilize the 
ftiture pricing of the product to eliminate the tremendous peaks and valleys of 
recent years. In short, as Mr. Harkavy stated earlier, buyers would rather pay more 
for a reduced level of defined and needed coverage than to receive protection under 
a policy which is illustory at worse and uncertain at best. 

We oppose the "claims-made" approach because it is confusing to the average 
buyer. We believe that it reduces competition and ties the buyer to a carrier indefi- 
nitely, thus eliminating competition. 

It is inconceivable how the average buyer in a difficult market condition, when 
presented with the alternative of the up to 44 percent of a discount on the initial 
year and with very little said about the potential 200 percent maximum qualified 
pricing on the tail, will be able to make a qualified judgment on which form to 
choose. Moreover can an enlightened decision on what form to choose be made 
under the uncertainties inherent in the new CGL? ISO provides for a 200 percent of 
premium maximum for the purchase of tail coverage, but it never defines "premi- 
um". What will be the tail purchase price for retrospectively rated policies, where 
the initial premium is modified by the insured's loss experience. 

We are also wondering about reinstatement of aggregate limits. Will it be possible 
to get it and under what circumstances? Will the excess insurer demand reinstete- 
ment of the aggregate limit before offering coverage? 

Moreover, the mini tail and extended reporting provisions are not absolute. The 
initial claims made policy can be structured so as to eliminate both these provisions. 
The uninformed may not know what he is giving up; the sophisticated buyer might 
know what he is being denied, but still may be faced with a teke it or leave it offer. 

Similarly, the potential exists that the so called laser beam endorsement approach 
can be used to gut the coverage that is offered to a policyholder. Although the 
rating manual might say certain coverage is available, if the carrier does not pro- 
vide it because of certain exclusionary wording in the policy, then the coverage does 
not exist. 

Given all of these uncertainties, and the vast difference in the scope of coverage 
between the claims made and occurrence policies, there will be an increased likeli- 
hood of errors and omissions litigation between intermediaries and uninsureds. Yet 
despite all these uncertainties inherent in the new formats, you are being asked by 
ISO to follow like blind sheep and approve the claims made approach. 
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In response to the question about requiring a threshold, if the purpose of the 
$10,000 threshold is to restrain unsophisticated purchasers of insurance from utiliz- 
ing a "claims-made'' policy, frankly, a $10,000 threshold is much too low. 

Perhaps we should think in terms of $100,000 or a quarter of a million dollars— 
that would be more in line. 

As advocates for both the large and small insurance consumers, we emphasize 
that the ''clcdms-made" format cannot and should not be used in an across-the-board 
approach. "Claims-made" coverage is more likely inappropriate for sophisticated 
and uns6phisticated buyers alike. The only difference ia that the sophisticated buyer 
will probably know the total inadequacy of the protection that is being offered. 

We agree with the suggestion posed by the department as to the desirability of 
mandatory prior act (nose) and tail coverage should the claims made form be ap- 
proved. However given the continued uncertaintv inherent in the claims made ap- 
proach, wouldn't it be more constructive to spend our efforts trsring to get adequate 
pricing and sound underwriting, utilizing the new occurrence forms? 

Regarding the question of whether or not rules should be developed to reconcile 
umbrella policies with primary insurance policies, this is a little dijfficult for us as 
buyers to respond to. Much has been said about the umbrella carriers not accepting 
some type of standardized policy. I would point out to you that this was also the 
situation of the primary insurance mcu-ket for many years in its ecu-lier days. Yet 
thev managed to get their act together to provide a standardized 06L policy. I see 
nothing wrong with requiring stricter standards for excess carriers, perhaps utiliz- 
ing a standardized umbrella format. 

Before concluding, would like to reiterate RIMS opposition to the blanket limita- 
tion of pollution coverage in the new 06L. We £u;knowledge that "gradual" pollu- 
tion exposures, faced by industries whose activities inherently expose them to often 
huge environmental impairment liability, should not be within the scope of CGL 
coverage. However under ISO's complete exclusionary approach, coverage ia taken 
away for uniaue and imusual "sudden and accidental" incidents. The 95 percent of 
the policyholders whose exposure for environmental impairment liability is slight 
will be denied coverage for the rare incident which could bankrupt them — precisely 
the situation which the purchase of insurance is designed to avoid. 

Although "sudden and accidental" coverage is needed protection which could be 
handled under the CGL mechanism, ISO chose the easiest path by lumping it to- 
gether with "gradual" coverage and excluding it altogether. ISO could have made 
the effort to define "sudden and accidental" in much more finite det£dl so as to dis- 
tinguish it from "gradual" coverage. Instead they threw up their hands and said we 
can't define "sudden and accidental" so we will not offer any pollution coverage at 
all. 

The problem doesn't eo away — through this exclusionary approach the insurance 
companies are just walking awa^ from it. However somebody is going to have to 
pay, whether it's through taxation or judicial awards that may bankrupt many, 
many businesses. Ultimately, if bankruptcy occurs then the States, cities, and Fed- 
eral Government are going to have to pay recovery costs. If ISO would work to ade- 
quately define "sudden and accidental pollution m its new CGL, the insurance in- 
dustry could make an important contribution to the pollution problem in a manner 
that would not jeopardize their legitimate profit and solvency concerns. 

In conclusion, the Risk and Insurance Management Society, Inc., which I am rep- 
resenting opposes this "claims-made" form. We don't deny that ISO has tried to be 
responsive to industry comment by re-working the initial drafts that were present^ 
ed; for example, by removing the first discovery format. However, the bottom line is 
that the new CGL formats do not meet or protect the needs of the insurance bu3dng 
public. 

Senator Kasten. Thank you very much. 

Our next witness, Mr. Sol Schreiber, an attorney and also an ad- 
junct professor at Fordham Law School. 

Mr. Schreiber. 

Mr. Schreiber. Thank you, Senator. It is a pleasure to be here. 

I came last week to get a drift of what was going on, and having 
heard you when Senator Danforth made such strong statements 
about the legal profession, I thought it appropriate tnat I return. 

I speak to you, not as a representative of the profession, as one 
who has spent almost 29 vears in civil litigation. My background is 
one of having been a defense lawyer for an insurance carrier for 
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many years, a plaintiffs lawyer, a judicial officer, and a special 
master in msgor litigation, primarily agent orange. I have also been 
president of a major insurance program. For the past 15 years I 
have taught as an adjunct professor at Fordham Law School and 
have been chairman of CLE litigation programs at the American 
Law Institute; American Bar Association Committee on Continuing 
Professional Education for more than 10 years. I have edited about 
20 works. So you can see I have many experiences and wear many 
hate. 

I applaud the subcommittee in its search for an alternative to 
the present costly and time-consuming process of resolving product 
liability disputes. 

I would like to stert by offering some suggestions on S. 100 before 
talking about alternative compensation programs and the problems 
of the insurance industry covering products. 

First, I believe that the committee should consider adding a peri- 
odic or structured settlements or judgments title for cases over 
$250,000 or $500,000. Periodic pajrments is now in place in Califor- 
nia in the medical malpractice field. There is a uniform Stete law 
commissioners bill on it and the New York legislation is presently 
considering it both in products liability and medical malpractice. 

It is estimated that a periodic or structured pa3mients plan could 
save approximately 15 to 20 percent of the cost of insurance, and 
believe that it is both a sound economic and rational approach. One 
that would provide proper pa3mient to the injured an aid a disabled 
insurance industry, which gives strong signs of limiting or with- 
drawing its coverage in this volatile field. 

With respect to some of the transactional costs and savings in S. 
100, may I offer those suggestions: 

First, the closed carton or retailer's exception will not work 
unless you permit nationwide service on manufacturers. We have 
precedent for this in the securities field. I strongly suggest you con- 
sider certified mail service on all manufacturers. This would also 
resolve the problem of service upon foreign manufacturers because 
we have heard today how manufacturers are considering setting up 
plants or purchasing goods from foreign countries with the hope of 
avoiding litigation with the United Stetes. How such foreign manu- 
facturers will be served can be a serious problem. I believe that the 
Supreme Court, as just 2 weeks ago — in the Burger King case — in- 
dicated that you can satisfy due process requirements by having 
some form of sound notice. 

Second, with respect to collateral source, your bill suggests some 
form of collateral source rule on workmen's compensation. I offer 
you the suggestion that collateral source could aid in balancing 
judgments or settlements. If this were done, there could be a con- 
siderable saving. One should recognize that when people take out 
collateral insurance, they do not take it out so they could use it as 
an added return in the event of a lawsuit, they take it out to cover 
themselves. Insurers, I believe, do not factor in the issue of collater- 
al source liens or returns on liens or setting rates. I would suggest 
that you have to be careful, however, and make sure that if you 
use collateral source as a reduction, you do not permit any lien- 
holder to come forward and take a second 'l^ite.". 
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Third, there is the question of pain and suffering. Here, I believe, 
one must come to grips with the issue as to whether there should 
be some cap on pain and suffering. Whether it is $250,000 or 
$500,000, as long as there is a certainty to it, the insurance indus- 
try claims it can adjust to it, and set fairer rates. 

As far as the alternative compensation systems are concerned, 
the Dodd-Gorton approaches are challenging and, I offer these brief 
suggestions: 

One, please do not get the federal court involved. It is already 
deeply involved in too many issues and claims, plus the fact that 
the issues belong in the state courts. You will continue the friction 
between state and federal courts when you remove matters from 
the state court and put them into the federal court system. 

Two, alternative compensation should not bar tort claims, and at- 
torneys must play some role when injuries are significant. 

The insurance casualty industry is presently in great dislocation. 
The Lloyd's market has suffered, Bermuda off-shore programs have 
faltered, reinsurers great dislocation. The NAIC, National Associa- 
tion of Insurance Conmiissioners, estimates that 15 percent of the 
2,500 casualty companies in the United Stetes are on a watoh list. I 
suggest to you it is probably 20 to 30 percent that are in seriously 
weakened positions facing reorganization or liquidation. Despite 
this parade of horrors, stocks in this industry are rising. 

How has this come about? For the last 7 or 8 years the industry 
has been more interested in investment income than it has in judg- 
ing the severity of claims. They have failed to properly set re- 
serves, and have overestimated their surplus. These stories have 
been reported in such soimd publications as the Journal of Com- 
merce, the Business Insurance, and most recently in the New York 
Times. 

There are many quick solutions as I outline in my written re- 
marks, but as the previous speaker has suggested, the problem is 
extremely severe. Beginning in January 1986, it will be even more 
severe because corporations will be greater combat with their in- 
surers. Within a year I suggest corporations will be beating on your 
doors asking what has happened in this area? Why has the insur- 
ance industry reduced coverage and capacity, and you will be urged 
to investigate. 

I urge you to continue your efforts. I am sure that there is a 
meaningful solution, one that will not be the perfect answer, but 
one which will be an improvement over the present stete. 

Tlumk you, sir. 

[The stetement follows:] 

Statement of Sol Schreeber 

Last week I attended the hearingB on this sub-committee and was most impressed 
by the comments of Senators Danforth and Hasten regarding the need for trial law- 
yers to become part of the process to add a victims' compensation provision to S. 
100. As one who has spent cdmost 30 years at the bar in the litigation arena wecu-- 
ing the hats of both a defendant's and plaintiffs counsel, a judicial ofRcer, a Special 
Master in significant products liability litigation, and a teacher of law students and 
lawyers in uie continuing legal education field, I applaud your sub-committee in 
seeking to find alternatives to the costly and time-consuming process which we pres- 
entlv utilize in the resolving of many product liability cases. 

I nope that these brief remcu-ks may be of assistance to the sub-committee. I 
would like to raise a nimii of concerning S. 100, the proposed alternative 
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compensation program and why the insurance industry may be opposed to these 
recent amendments. 

First, with respect to S. 100 I believe that the sub-committee should consider 
adding a periodic or structured payments title. A number of states have adopted 
such a program and others are seriously considering such an addition. The Uniform 
State Commissioners have drafted a periodic payments statute. California has adopt- 
ed it in the medical malpractice area and the New York Legislature is presently 
examining it in connection with proposed medical malpractice and products liability 
bills. Such a program would pay out large judgments or settlements over a number 
of years. When a claim of pain and suffering or lost wages covers a 20-yecu- period, a 
judgment or settlement paid out in a structured program would reduce the costs 
considerably. From an actuarial point of view this could add up to a 15-20% saving 
of costs. 

With respect to the latest draft of S. 100, a number of proposals, I suggest, will 
not bring about transactional savings but may increase the costs of litigation. For 
example, the "closed carton" exceptions which would free retailers from involve- 
ment in litigation could only work well if the provisions of the Act contained a na- 
tionwide service of process upon manufacturers. We have precedent for this proce- 
dure in securities litigation. Unless such provisions are included, the preliminary 
skirmishing could take years before the proper manufacturer is before the Court. 
One possible solution would be to provide that service may be made upon a manu- 
facturer by the use of certified mail. While this may raise some due process argu- 
ments, I believe that the recent case law from the Supreme Court would support 
such an approach if proper notice were given that a manufacturer suppl3dng goods 
would be open to service of process by certified mail. 

With respect to the question of collateral source rule, there is some provision con- 
cerning workers' compensation benefits in the present Act. There is, however, a 
need to seriously consider whether collateral benefits should be utilized as an offeet 
against present recoveries with the imderstanding that liens for such payments 
would not thereafter be honored. While it is true that collateral benefits are paid 
for by insured parties in some form, it is also true that the setting of such benefits 
does not really take into account possible subrogation recoveries. Thus a significant 
cost could be alleviated by making such benefits an offset with tiie necessary protec- 
tion against a ''second bite" by a lien-holder. While there is some attention in the 
Act to the issues of punitive damages, the proposed changes would not materially 
affect the cost of such claims. Of more signincance, however, is the need to examine 
the question of setting certain limits to the issues of pain and suffering. In a 
number of jurisdictions such claims for medical malpractice have been liimted to 
$250,000. These same jurisdictions also involve structured settlements beginning at 
that level. I suggest that the level is too low and should probably be set at a more 
equitable area of $500,000. 

ALTERNATIVE COMPENSATION SYSTEBflS 

Beth amendments by Senators Dodd and Gorton represent a challenging new ap- 
proach to the handling of claims for products liability. However, there is some ques- 
tion whether the proposals for further utilization of the federal court system ia a 
sound one. Both bills suggest such utilization at appropriate spots in the process. 

Today we are seeing many different approaches to reducing the costs of tort litiga- 
tion ranging from voluntary alternative dispute resolution, court-directed early neu- 
tral evaluation, arbitration, mediation and summary trials. All seek to reduce the 
costs of litigation and to more adequately and expeditiously compensate the ii\jured 
victims. I believe that the alternative compensation systems proposed by Senators 
Dodd and Gorton, if properly tailored to fit t^e present conflicts, would bring about 
quicker and fairer payments to ii^ured parties at a lower economic cost. It will not 
solve all the present problems but can be a significant movement in the right direc- 
tion. These proposals should have been strongly supported by the insurance indus- 
try. The proposals contain many of the features of the workmen's compensation or 
the no-fault programs and could be a profit-center for the industry. The reluctance 
of insurers to support these proposals may be due in part to the present severe dislo- 
cations within the industry. Such dislocations have arisen in the Lloyd's market, the 
self-insurance markets in Bermuda, the reinsurance field and in domestic insurance 
companies. The National Association of Insurance Commissioners has estimated 
that approximately 15% of the 2,500 casualty companies in the United States are on 
a "watch" list. This figure is a rather conservative one and it is probably closer to 
the 20-30% range. Wflle it is true that the problems have been due in part to siff- 
nificant tort changes, it is also evident that they were also due to an unwilli 
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or refusal by the insurance industry during the past 7-8 years to recognize a migor 
upswing in the severity of claims and to a4just their clainis reserves and set ade- 
quate costs for insurance. More interested in the interest rate on the flow of premi- 
ums received, the industry has for a long time underfunded their reserves and over- 
estimated their surplus. As the writing of premiums is set by a ratio with surplus, it 
is evident that surplus was over-estimated so that a higher premium flow might 
take place. Had the insurers transferred monies from surplus to claims, as they are 
now doing, there would have been less emphasis on premium flow and on the set- 
ting of proper reserves. This problem is now surfacing in major companies and has 
brought about part of the "crisis". 

The daily insurance page of the Journal of Commerce or the news stories in the 
weekly Business Insurance and National Underwriter magazines — all responsible 
press publications — have featured the accelerating problems of the casualty insur- 
ance industry. In addition, the recent front page story by Mr. Diamond of Uie New 
York Times well-describes the present problems as well as the future dislocations. 

In an attempt to alleviate such difHctdties the insurance industry is searching for 
a number of quick solutions to make up for years of undeiiunding and price cutting. 
These have included re-structuring the funding of employee-pension plans to pro- 
vide one-time profits, tremendous increase in pricing, and a mcgor reduction of ca- 
pacity and risks. Most importantly, they have now proposed a new comprehensive 
general liability policy which includes a claims-made approach and other mcgor lim- 
itations. The new poUcy will become effective on January 1, 1986 and bring about 
migor collisions between corporate clients and insurers. It will probably result, I 
suggest in an outcry for congressional investigation of the industry, its limited cov- 
erage and risk policies and its high-premium approach. All this may in part explain 
the reluctance of the industry, beset with great difficulties, to seriously examine the 
strengths of alternative compensation programs. 

I s&ongly recommend that the sulncommittee continue on its course. I am sure 
that the forward-looking members of the insurance industry, the corporate world 
and consumer groups, as well as the American bar will aid you in developing a fair 
and equitable cdtemative compensation program for the products liability bill. 

Senator Kasten Mr. Schreiber, thank you. 

I share your concern about the urgency of this. I think that we 
are seeing the problem accelerating at a geometric pace, and we 
are going to be faced with very, very difiicult problems next year 
and the year after if we are not able to somehow deal with parts of 
this issue. 

Our last witness on this panel is Mr. Robert Himter, the presi- 
dent of the National Insurance Consumer Organization. 

Mr. Hunter. 

Mr. Hunter. Thank you, Mr. Chairman. 

Ten years ago I was Federal Insurance Administrator and serv- 
ing on several interagency task forces dealing with the insurance 
crises of the midseventies, including one that dealt with the issue 
of product liability; 10 years later we are faced with the same sort 
of a problem. I asked myself why is that, and part of the answer is 
that if God had said 'let there be a Federal interagency task force 
to study light" instead of "let there be light," we would still all be 
groping aroimd in the dark. 

But more to the point is that the primary condition that led to 
the midseventies crises is in place again, not the tort law because 
that has not changed too much except in the direction of "reform" 
as the manufacturers define it, but the recent bad imderwriting re- 
sults that we have just heard about. 

I would like to thank Senators Dodd and Gorton for moving the 
debate beyond restrictions on the victims of defective produd» to 
compensation. I think that has been an important development. 
^t we think the proposals are preliminary, and there are many 
ooQoenis. 
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The primary concern I have is are you going to get anything if 
you pass the bill? Would you get a stable, fiSfordable insurance 
market? What are the guarantees that you have from the insur- 
ance industry? What is the cost that they would charge under sys- 
tems such as those that are proposed? What are the program inter- 
relationship problems? 

I share the consumers' concerns of restrictions on benefits for 
noneconomic injuries, the informed choice questions, the eligibility 
standards questions, and having decdt in bad faith punitive damage 
suits in the insurance business, I am very concerned that we have 
some kind of a mechanism for consumers, if you do go to a no-fault 
system, to take care of any vexacious delay and denial, that there 
be some mechanism for ultimatelv getting into a court. 

NICO prefers Senator Gortons approach, but we think there 
needs to be significant study of these important questions. Before 
the Federal Government took a position on no-fault auto, there was 
this major 26-volume study by the Department of Transportation. I 
am not saying there has to be something like that, but I think we 
at least have to answer the kinds of questions that Gene Kimmel- 
man raised: Who are not getting benefits today? How much would 
it cost? What would the savings be? Would they be in balance? Are 
we talking about a more expensive or a less expensive system? I 
think those are very important questions. 

Now, in 1974-75 we had those crises like product liability and 
medicaJ malpractice. Today we have joining those daycare centers, 
municipalities, hazardous waste facilities, and others imable to get 
insurance. 

Now, all of last year's acceptable insureds are not suddenly man- 
ufacturing shoddily or hiring child molesters to take care of chil- 
dren or something. They are the same ribks that they were a year 
or two ago. What has happened is the insurance industry is in 
somewhat of a state of panic, and in these 18 months to 2 vears or 
so that we have facing us of that sort of crisis thinking before it is 
over, if this cycle is typical, we have to worry about what are we 
going to do. 

Insurance is supposed to stabilize things, not destabilize them. 
How can Congress act to stem the boom-bust approach when a few 
vears ago MGM could buy insurance after their Grand Hotel 
burned down and now good clients are cut adrift? 

One answer may be found in the way the Federal Government 
responded to the riots of the 1960's. You may recall that when in- 
surers were pulling out of the inner city, bankers started to pull 
mortgages. That was a very serious problem, and they C€une up 
with a syetem called the i reinsurance system which did solve 
the immediate problem an i low time for studies of how to take 
care of the underljdng riot tion. I believe such authority could 

lifUi ""^^lynade ready for im chat are distressed today. 
^^ _ -^^^^"^omes d i , the Government should meet 

r ^ ^mnine ine specific fear is, child abuse at 

-*oddy n lufacturing or the tort law. The Gov- 
't meet th representatives of affected indus- 
criteria for what is a safe daycare 
lur risk management. Next the program 
surers for a fee to insure against those 
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specified perils. In return, insurers would agree to write through 
pools or otherwise daycare centers or product manufacturers which 
meet the definition of "safe" as devised by the Government work- 
ing with the others. 

The Government would reinsure all businesses of this sort for 
participating insurers, even those not insured in the pool, just as 
was the case in the riot reinsurance program, to get spread of risk. 
Funding for such a program should be through borrowing author- 
ity initially but can be self-sustaining over time. A small premiimi 
tax of, say, 1 quarter of 1 percent on all property casualty insur- 
ance policies could be collected in addition to the reinsurance fees. 
That would generate roughly $3 billion over the 10-year cycle but 
would only cost 81 cents on the average private passenger auto in- 
surance premium per year. 

If the program were in place now, we would have no crisis be- 
cause business costs for insuring their products would not be inflat- 
ed to the degree they are now. The problem is there is no reinsur- 
ance market. A federally sponsored reinsurance program would 
provide you time to do the kinds of fix you need on the tort reform 
and to do the studies you need of the compensation system before 
you move in too fast to make a fimdamental change in those sys- 
tems. That to me would be a short term step that would buy you 
time to do the kinds of careful research necessary to implement 
those other systems. 

Thank you, sir. 

Senator Kasten. You began by saying that we did not need a 
Government interagency study or task force, and suggested I think 
three studies in the process of your 5 minutes. So I am hopeful that 
the process that we are going through right now in terms of devel- 
oping ideas along with the work that we are doing with a number 
of the people that have testified is going to lead to the kind of com- 
promise that I think that Senator Danforth and I and others are 
looking toward. 

In the interests of time, we later may submit a number of ques- 
tions to each of you for the record, and Mr. Schreiber, we particu- 
larly look forward to working with you in terms of some of the 
ideas that you have developed. 

But I would like to thank the three of you for your testimony. On 
behalf of the Consimier Subcommittee, I would like to thank all of 
the witnesses who have testified here today. We have heard a 
number of thoughtful comments. 

The record of the hearing will be held open for 2 weeks for addi- 
tional statements and so that members of the committee may 
submit additional questions to witnesses to be answered for the 
record. 

Thank you. 

The hearing is now closed. 

[Whereupon, at 1:05 p.m., the subcommittee recessed, subject to 
the call of the Chair.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Statement of American Insurance Association 

The American Insurance Association is pleased to submit these comments on the 
legislation concerning product liability which is before your CJommittee. The Ameri- 
can Insurance Association is composed of 174 members. Our membership provides 
the majority of the commercially underwritten product liability insurance in the 
United States. We very much appreciate the opportunity to testify before you and 
commend your Committee for its careful consideration of these complex issues. 

The American Insurance Association has for some time supported the concept of 
legislative change at the federal level to create more reasonable, equitable and ra- 
tional product liability law on a uniform basis for all of the states. We are con- 
cerned with the trends emerging for product liability law in the various states. Cur- 
rent product liability law is neither predictable nor reasonable. It is subject to wide 
fluctuations. As it is now structured, we believe that product liability law is neither 
susceptible nor conducive to sound insurance practices. It is not even conducive to 
good safety practices. AIA believes that S. 100 will restore stability to this field of 
law and will do so in a way which would be beneficial to injured persons, manufac- 
turers, and the judicial system. 

Our basic position remains that the uniform system of product liability law based 
on the premise of finding a manufacturer or seller at fault is in the best interest of 
all. Such a fault-based concept would enable a manufacturer to assess its potential 
liability, to determine its course of action in accordance with those standardis, and to 
perform accordingly. 

The American Insurance Association is concerned with proposals which would in 
part or in whole graft a compensation system based upon injuries from exposure to 
products onto a fault-based tort liability system. We believe that such a dual system 
would be distinctly more expensive than the current system. From our financial 
perspective, our recent experience has shown us that expansion of the law to in- 
clude application to past activities particularly when that expansion is of great mag- 
nitude, is unfair. Retroactive application of new legal standards also makes the li- 
ability rules unpredictable to insurers. There are enough aspects of unpredictability 
in the tort system to be accommodated by an underwriter without having to antici- 
pate that a liability system could be scrapped entirely and a compensation system 
more expensive substituted in its place. Insurers' experience in other areas has 
shown that such a system could be interpreted by the courts as being covered by 
insurance policies which never contemplated such a system nor charged any premi- 
um for it. Any compensation proposal must be viewed by the insurance industry 
with this concern in mind unless it is assured that the proposal would operate only 
prospectively with no coverage under insurance policies written before enactment. 

Also, from an insurance point of view the absence of statistical information upon 
which to make projections of costs would mean that a compensation mechanism 
would be extremely difficult to price and would probably be uninsurable in the com- 
merical market until such time as reliable data became available. It may turn out 
that such data may never be available. Insurers are concerned that if and when 
such data becomes available, it would indicate that the cost of such a compensation 
system is beyond the ability of industry to absorb it. Key factors here would be the 
trigger for compensation and how carefully compensation is defined and limited. 

We commend those Senators who have recognized the distortions which have 
arisen in the product liability mechanisms operating at the state level. We fear, 
however, that the shift to a compensation approach without more understanding of 
what that would entail is premature. The American Insurance Association can say, 
based upon our observations, that certain categories of products might be more sus- 
ceptible to this sort of a compensation mechanism than others. These product t3rpes 
may well be those which are more often involved in traumatic ii^uries, where the 
least complaint of undercompensation has occurred. It is possible, therefore, that a 
compensation scheme might well result in overinclusiveness in those instances 
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where the tort system now operates moderately well and might in other instances 
create enormously expansive liabilities. 

Those of you who have recognized the drift, expansion, and potential harm to the 
economy caused by the product liability system, and those of you who have attempt^ 
ed to address those problems are to be commended. The American Insurance Asso- 
ciation stands ready to work with you in addressing those problems. 

The American Insurance Association wishes to thank you for the opportunity to 
submit testimony on Senators Dodd and Gorton's product liability compensation 
proposals. We do have technical comments on these proposal which we will submit 
at a later date. 



Statement of Terry Westhafer, President, Aiiierican Retreaders' Association 

My name is Teny Westhafer, and I serve as President of the American Retread- 
ers' Association. ARA is a national nonprofit trade association representing over 
1600 members who are involved in the manufacture of retreaded automobile, truck, 
and airline tires, the repair of such tires, and the sale of related products and serv- 
ices. 

Mr. Chairman, I appreciate this opportunity to testify on the amendments to S. 
100 that have been introduced by Senators Gorton and Dodd. We initially testified 
in support of S. 100 because we believe that there is a need for uniform product 
liability law. We continue to contend that such legislation is long overdue. While 
we, as members of the Committee, have had little time to completely evaluate the 
amendments, our initial response is a positive one. 

Our imderstanding is that the intent of the amendments is to allow accident vic- 
tims to file a claim with the manufacturer responsible for a product which con- 
formed to industry and/or government regulations but turned out to be hazardous 
causing personal injury. Such a claim would provide compensation. For compensa- 
tion purposes, it would be considered adequate to prove the product caused the 
ii^ury. A claim of this t3rpe would not be open to litigation. Compensation would be 
limited to medical bills and lost wages. Punitive damages and suffering would be 
eliminated from consideration. 

Current product liability laws tend to discourage accident victims with minor in- 
juries or questionable cases from initiating a lawsuit. Tliese amendments are pro- 
consumer in that it could increase the likelihood of some compensation being given 
to these t3rpes of claims. Opponents suggest, however, that these provisions would 
make it more difficult to initiate and win a product liability suit. 

The amendments would likely increase the number of insurance claims paid but 
readically reduce the number of lawsuits and the total amount of compensation 
awards. 

We were very disappointed when this Committee failed to pass out S. 100. As bill 
sponsor Senator Robert Kasten contends, no area of civil law today is more confus- 
ing, more costly, or more coimterproductive than product liability law. There exists 
no uniform national law. Approximately 30 states have product liabilitv statutes, 
and no 2 are the same. Whether it be an injured consumer, or a manufacturer or 
retailer, product liability law is a legal quagmire of 50 different jurisdictions with 
conflicting and ever-changing rules. 

The levels of legal activism soar as the disparities become glaringly ui\just. Cer- 
tainly anyone wrongfully damaged should have access to the courts. But broad con- 
cepts of liability ''externalize" the cost of negligence. S. 100 would ''internalize" the 
cost of torts with stricter limits on liability, which would arise only from imreason- 
able dangerous construction and design, or from a failure to warn of danger, or from 
a failure to live up to an expressed warranty. 

Product liability has unfortunately expanded the litigiousness of American society 
and has caused some to raise serious concerns of legal ethics 

Consumers ultimately pay the fare for these conhising product liability laws when 
the ever-increasing liability insurance rates are passed on in the form of higher 
retail prices. Rates are high because they are set on a national basis and respond to 
all vagaries and extremes in product liability case law. A single costly court decision 
could raise insurance rates nationwide. Such a situation is becoming a serious 
burden on interstate commerce. 

The preduct liability reform issue crosses traditional political partv lines. The 
Carter administration supported the concept of a Federal statute, and during the 
98th Congress President Keagan endorsed S. 44. 

Mr. Chairman and Members of the Committee, product liability is a problem of 
major concern. A fair and reasonable law will help to unclog our courts, promote 
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public safety, and reduce consumer costs. We were disappointed that S. 100 did not 
pass this Committee, and we urge you to consider these amendments and to pass S. 
100 in a timely manner. 



Statement of Dr. Roy Littlefield, Executive Director, Greater Washington/ 
Maryland Service Station Association 

My name is Roy Littlefield, Executive Director of the Greater Washington/Maiy- 
land Service Station Association C'GWMSSA''). GWMSSA is a regional nonprofit 
trade association representing over 1,000 service station operators located in the 
District of Columbia and the State of Maryland. 

Mr. Chairman, I appreciate this opportunity to testify on the amendments to S. 
100 that have been introduced by Senators Gorton and Dodd. We initially testified 
in support of S. 100 because we believe that there is a need for a uniform product 
liability law. We continue to contend that such legislation is long overdue. While 
we, as members of the Committee, have had little time to completely evaluate the 
amendments, our initial response is a postive one. 

Our understanding is that the intent of the amendments is to allow accident vic- 
tims to file a claim with the manufacturer responsible for a product which con- 
formed to industry and/or government regulations but turned out to be hazardous 
causing personal ii^ury. Such a claim would provide compensation. For compensa- 
tion purposes, it would be considered adequate to prove that product caused the 
injury. A claim of this type would not be open to litigation. Compensation would be 
limited to medical bills and lost wages. Punitive damages and suffering would be 
eliminated from consideration. 

Current product liability laws tend to discourage accident victims with minor in- 
juries or questionable cases from initiating a lawsuit. These amendments are pro- 
consimier in that it could increase the likelihood of some compensation being given 
to these types of claims. Opponents suggest, however, that these provisions would 
make it more difficult to initiate and win a product liability suit. 

The amendments would likely increase the number of insurance claims paid but 
radically reduce the number of lawsuits and the total amount of compensation 
awards. 

We were very disappointed when this Committee failed to pass out S. 100, and we 
hope that those Senators who opposed the initial bill will now consider these amend- 
ments and support S. 100. As bill sponsor Senator Robert Kasten contends, no area 
of civil law today is more confusing, more costly, or more counterproductive than 
product liability law. There exists no uniform national law. Approximately 30 states 
have product liability statutes, and no 2 are the same. Whether it be an injured con- 
sumer, or a manufacturer or retailer, product liability law is a legal quagmire of 50 
different jurisdictions with conflicting and ever-changing rules. 

The levels of legal activism soar as the disparities become glaringly unjust. Prior 
testimony before this Subcommittee indicated that the number of product liability 
suits filed nationally in 1974 totalled 1,579. By 1982 the number had risen to 8,944. 
Certcunly anyone wrongfully damaged should have access to the courts. But broad 
concepts of liability ''externalize" the cost of negligence. If someone foolishly abuses 
a product, for example, why should fellow consimiers subsidize his actions? The 
questions should be what is unreasonable abuse and what is foreseeable. S. 100 
would ''intemfidize" the costs of torts with stricter limits on liability, which would 
arise only from unreasonably dangerous construction and design or from a failure to 
warn of danger or from a faUure to live up to an express warranty. 

Product liability has unfortunately expanded the litigiousness of American society 
and has caused some to raise serious concerns of legsd ethnics. Complex laws and 

Precedents spur lengthy litigation which in many cases leads to exorbitant costs, 
tudies presented to this Committee contend that for every 66 cents consumers 
attain in liability judgments, lawyers make 77 cents in legal fees. 

Consumers ultimately pay the fare for these confusing product liability laws when 
the ever-increasing liability insurance rates are passed on in the form of higher 
retail prices. Rates are high because they are set on a national basis and respond to 
fidl vagaries and extremes in product liability case law. A single costly court decision 
could raise insurance rates nationwide. Such a situation is becoming a serious 
burden on interstate commerce. 

Throughout the 1970*s product liability insurance rates were established increas- 
ingly on a subjective basis. Addressing trds reality Congress passed the Risk Reten- 
tion Act of 1981. That legislation provided product sellers and manufacturers alter- 
natives to commercial product liability insurance through the creation of risk reten- 
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tion or self-insurance groups or through purchasing groups which have the option of 
buying commercial insurance at favorable rates. The Act intended to assure that 
insurance rates and premiimis be set on a fair and equitable basis. 

The Risk Retention Act did not address the uncertainty in the outmoded, frag- 
mented product liability tort litigation system. S. 100 would protect the interests of 
consimiers, insurers, manufacturers, and product sellers. Manufacturers remain 
liable if the claimant can establish by a preponderance of the evidence that the 
product is unreasonably unsafe in construction, in design, because of a failure to 
provide adequate warnings or instructions, or because the product failed to conform 
to an express warranty. A product seller is liable only for his own fault — the seller's 
own lack of reasonable care in handling the product or the seller's own breach of an 
express product warranty was a proximate cause of a claimant's harm. 

S. 100 stipulates that if a product is a capital good, no claim alleging unsafe 
design or failure to warn in a product liability action may be brought from harm 
caused by the product after 25 years from the original purchase date. Proper excep- 
tions are made in the claimant's harm was caused by the cumulative effect of pro- 
longed exposure to the product or if the harm did not manifest itself until after the 
time limitation. Claims for harms which do not manifest themselves until many 
years after product use are thus excluded from the proposed time limitation on li- 
ability. 

S. 100 also considers provisions regarding the effect of compliance with govern- 
ment standards on the liability of manufacturers or product sellers from harm 
caused by a product. A product in compliance with existing standards could be 
found unreasonably dangerous only if the claimant could produce clear and convinc- 
ing evidence that the product was unreasonably unsafe and that a safer design was 
technologically feasible and would have complied with all mandatory safety stand- 
ards. 

The product liability reform issue crosses traditional party lines. The Carter Ad- 
ministration supported the concept of a Federal statute; the Reagan Administration 
followed suit and endorsed S. 44 in the 98th Congress. 

Mr. Chairman and Members of the Committee, product liability is a problem of 
major concern. A fair and reasonable law will help to unclog our courts, promote 
public safety, and reduce consumer costs. GWMSSA was disappointed that S. 100 
did not pass this Committee, and we urge you to consider these amendments and to 
pass S. 100 in a timely manner. 



Manville Building Materials Group, 

Toledo, OH, June 25, 1985. 
Hon. John C. Danforth, 
Senate Office Building, Washington, DC. 

Dear Senator Danforth: I enjoyed attending the recent NAM Meeting in St. 
Louis. The information you provided on International Trade was very informative. 

Your interest in passing product liability legislation is of particular interest to 
me. You cited several reasons why the passage is necessary, as well as what was 
needed for successful passage. Many of the items you cited are consistent with the 
content of the Asbestos Workers' Recovery Act, S.B. 1265. The AWRA uses the al- 
ternate system of Workers' Compensation, as you suggested was needed in the prod- 
uct liability legislation. It draws the consumers and manufacturers together in a 
system that is designed to be fair and efficient to all involved parties. You men- 
tioned a system with certainty and simplicity is needed; the AWRA assures such a 
system, it provides readily available compensation for those injured by asbestos ex- 
posure. 

You mentioned your intent was to re-introduce the product liability legislation. It 
seems to me that you are in an ideal position to cover the product liability issue 
from all angles, as Chairman of the Commerce Committee you can push the product 
liability legislation, and as a member of the Finance Committee you are in a posi- 
tion to see product liability cases addressed through the passage of the Asbestos 
Workers' Recovery Act. This in essence gives you two opportunities to see product 
liability legislation passed. Further, it is my understanding the product liability leg- 
islation before the Commerce Committee does not solve the Asbestos problem. 

I urge you support of the Asbestos Workers' Recovery Act, S.B. 1265. Enclosed you 
wil find a ''press packet" with information on the issue for your use. This is a more 
comprehensive packet than the one I supplied you with in St. Louis. If you wish 
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additional information on the issue, contact David Pullen at our Public Affairs 
Office in Washington. He may be reached at 202-785-4940. 
Respectfully, 

JoELLEN S. Sullivan, 
Manager, Special Projects, 



DEMA, 
Tustin, CA, June 17, 1985. 
Hon. Robert Kasten, 
U.S. Senate, Washington, DC, 

Dear Senator Kasten: Members of the Diving Equipment Manufacturers Asso- 
ciation request this letter to be included in the Hearing Record on the need for 
Product Liability Reform. 

As background, the DEMA membership represents retail sales of $500 million and 
its voice is an important influence in the recreation diving community. It is the pri- 
mary organization that links producers, sellers, instructors and suppliers of recrea- 
tion diving opportunities, together, to promote the s£ifety and growth of the sport. 

In addition, the industry spends approximately $450,000 promoting sports diving 
activities, and works cooperatively with the 2500 dive shops in the U.S. to support 
the sport through instructional and advertising programs. 

The recreation diving industry's record of s£ifety improvement is remarkable. In 
the past 6 years, diving fatalities have decreased more than 50%. This is even more 
astonishing when participation has more than doubled in the same time frame. 

Yet, we find ourselves on the brink of being forced out of business. Our members 
are having extreme difficulties in obtaining product liability insurance. As an exam- 
ple, two of our members received quotes from 24 sources last year. When they went 
to bid this year, only one of the aforementioned companies was willing to offer in- 
surance. And then at a 50% increase in premium rates. 

Instructional (certifying) agencies are finding that liability premiums have in- 
creased from 70% to 110% 

We are caught between two formidable groups. The trial lawyers and the insur- 
ance companies. There is no need to relate horror stories. As long as attorneys can 
envision large awards, they will go after the ''deep pocket." More often than not, it 
has been the insurers. As the situation worsens, the insurance companies are refiis- 
ing to insure even the slightest risk, and if they do, the premiums are such that a 
manufacturer finds he is non-competitive. 

As an aside, 33% of the attorneys who took the examination in California passed 
the Bar this year. This brings the number of attorneys in California to 89,000. As- 
suming the average attorney generates $100,000 in income, this comes to a whop- 
ping $8.9 billion industry in California. By the way, there is 1 attorney to every 256 
people in California. 

The greed of trial lawyers has become so obscene that in Scm Francisco, they take 
ads out in newspapers soliciting limited pcutnerships for people to invest on possible 
returns from suits. 

In addition, we are beginning to see a trend where legal costs are included in the 
amount of total insurance. If you have $1 million worth of coverage and attome3rs 
fees are $400,000, only $600,000 is available for the payment of actual claims. 

We were all sorry to see S. 100 fail to pass the Senate. Our members have read 
Senator Dodd's proposed amendment, and it appears that he is taking the proper 
approach, but it is only a slice of the bread, not the full loaf. We don t know that 
apples and oranges can be mixed in handling product liability actions. 

This crisis must be resolved. If it is not, hundreds of thousands of people will be 
out of work, because there will be no one left to produce sporting goods product. 
Scholastic sports (usually supported by a football program) will be a thing of the 
past. Recreational diving will be but a memory and there will be a dearth of new 
products introduced as technological advancement will be stultified. 

We need Product Liability Reform whether it be through the tort litigation 
system or as a pure no-fault compensation scheme. We urge the Congress to deal 
with the problem; it is at a crisis stage where only the trial lawyers stand to benefit. 
And they may feel the ax of their own hand before the situation is resolved, as 
there may be no one left to sue and no damages to collect. 
Sincerely, 

Robert L. Gray, 
Executive Director, 



Digitized by 



Google 



180 

Machinery & Alued Products Institute, 

Washington, DC, July 3, 1985. 
Hon. Robert Kasten, 

Chairman, Consumer Subcommittee, Committee on Commerce, Science, and Transpor- 
tation, U.S, Senate, Washington, DC 

Dear Senator Kasten: The Machinery and Allied Products Institute appreciates 
this opportunity to comment on proposals to amend S. 100, "The Product Liability 
Act." 

As national spokesman for capital goods and allied product manufacturers, the In- 
stitute has for more than twenty years followed the astonishing growth of products 
liability. We have supported — and continue to support— adoption of a federal uni- 
form products liability law. 

Recently, the Senate Commerce Committee declined to report S. 100 to the Senate 
floor for action, opting rather to consider compensation alternatives to the present 
products liability system. Two similar but differing alternative compensation sys- 
tems are now before the Committee — Amendment No. 16 to S. 100 offered by Sena- 
tor Dodd (Page S.3183, Congressional Record, March 19, 1985) and Amendment No. 
100 to S. 100 offered by Senator Gorton (Page S.6090, Congressional Record, May 14, 
1985). Each has been offered as a substitute for S. 100. 

alternative compensation plans 

BaclMfround.— The Senate Commerce Committee report on S. 44 ^— the predeces- 
sor to S. 100 in the prior Congress — provided for esteblishment of a Product Liabil- 
ity Review Panel charged with studying the need for federal le^lation to provide 
damages, compensation, or benefits to claimants in either of two situations: 

1. Persons who, through no fault of their own, have been harmed by a product 
and are unable to recover in tort because the manufacturer of the product did not 
know and could not in the exercise of reasonable prudence have known at the rele- 
vant point in time about the danger that caused the harm; and 

2. Persons who, through no fault of their own, have been harmed by a product 
that was unreasonably dangerous and are unable to recover in the tort system be- 
cause the responsible manufacturer cannot be identified. 

From this proposal have grown the two fully-fleshed-out systems of alternative 
compensation proposed by Senators Dodd and Gorton. Perhaps the spirit of the pro- 
posals is best expressed in the testimony of Senator Dodd before this Subcommittee 
on June 18 when he said, "The judgment is that as between two innocent parties — 
the ii^jured person and the manufacturer — the manufacturer should bear the 
loss." 2 

The "innocent" consumer vs. the "innocent" manufacturer curgument apparently 
made its initial appearance in the testimony of David I. Greenberg, then L^^lative 
Director, Consumer Federation of America, in testimony before this Subcommittee 
on S. 44. On that occasion Mr. Greenberg said, "Let me restete this problem in the 
simplest terms possible. Between an innocent manufacturer and an innocent victim, 
S. 44 chooses the manufacturer and says no liability. Yet of the two parties, only 
one could have prevented the injury through more research and development— the 
manufacturer. And of the two parties, only one could have insured against the 
iiyury through liability insurance — the manufacturer." ^ 

Our stetement on the Dodd and Gorton substitutes is divided into two parts — gen- 
eral comments pertaining to the approach underlying both propos£ds, and specific 
comments relating to certain individual provisions of both. 

The general approach to alternative compensation plans. — Our general comments 
on the two proposals follow. 

1. Premature.— In essence both measures would adopt a variant of "no-fault" com- 
pensation in pursuit of two broad ojbectives: first, to provide a means of compensa- 
tion for those persons who are injured by products "through no fault of their own" 
and second, to provide — by administrative procedures involving a lowered standard 
of proof— for lessened but prompt pa3rment of claims arising from product-related 
injuries. 

These are worthy objectives and we are S3rmpathetic with them. However, both 
proposals amount to attempts to write fundamental, organic law in an exceedingly 
complex area without benefit of past experience and with no stete or federal model 



^ Report 98-476, 98th Congress, Second Session, May 23, 1984, pp. 65-67. 

2 Transcript of Proceedings, page 26. 

3 Senate Hearing 98-302, Ninety-Eighth Congress, First Session, April 6 and 27, 1983, page 86. 
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to follow. Admirable as these attempts may be, they are premature, and idea before 
its time, and, if adopted in somewhat the form suggested, could make a very bad 
situation still worse. A number of these possible results are discussed in the remain- 
der of our statement. 

These is a second important reason why the alternative compensation plan is pre- 
mature. The casualty-property insurance industry, the medium through which it is 
assumed that losses resulting from product-related injuries will — at the manufactur- 
er's expense — be distributed, is not ready to take on the added burden of risk which 
this proposal contemplates. Just as Congress has no model to follow, the underwrite 
ers hiave no experience upon which to base rates. Given their recent disastrous oper- 
ating results, casualty-property underwriters more than ever need a solid statistical 
base upon which to base rates. 

Even if there existed sufficient actuarial data to permit the establishment of rea- 
sonable premiums, there may not be sufficient underwriting capacity to provide nec- 
essary coverage. In February 1985, the Insurance Services Office, Inc. published a 
study entitled The Coming Capacity Shortage. According to this study, ''Available 
property/casualty insurance may fall short of demand by $62 billion over the next 
three years." Although the insurance industry did not testify in these hearings and 
we do not presume to speak for that industry, the evidence cited above — which is 
public information— suggests that this potentially serious problem should be fully 
explored before proceeding with nay cdtemative compensation plan. 

2. A faulty precedent. — We mav be wrong but it seems to us that both ''Dodd'' and 
"Gorton" have adopted workers compensation legislation as a model. It is faulty 
precedent. The "trigger" in the two cases is write different. In workers* compensa- 
tion "no fault" means just that— the contributory negligence of the workers is irrel- 
evant. The central issue in workers' compensation — inded, the only issue — is wheth- 
er or not the ii^ury occurred in the course of emplo3rment. Contrast that with the 
Dodd and Gorton substitutes where "proximate cause" reappears. Here the issue is 
what caused the claimant's ii^ury? 

If, as we believe, the proposcds before the Subcommittee have borrowed liberally 
from workers' compensation theory, then we repeat with even more conviction that 
any attempt to write such legislation now in fmcd form is premature. The model 
being followed, we repeat, is inapposite and a misleading guide. 

3. A doubtfiil premise.— Both proposcds for an alternative compensation system 
necessarily proceed from an initial premise that when a claimant presents his claim 
the manufacturer of the product on which the claim is based will pay the amount 
demanded within the time limits of 60 or 75 days. This is a doubtful premise if not a 
naive one. It files in the fact of elementary economics and the ornery natute of the 
human beast. 

Let us reconsider those innocent victims. Unquestionably, some such are out there 
and we agree that metuis should be found to compensate them for ii^uries sustained 
"through no fault of their own." But there are also those out there — quite possibly a 
greater number— who are not-so-innocent and, given the customary practice of set^ 
tling claims on a "nuisance" basis, these latter worthies can turn the later native 
compensation S3rstem into a shakedown racket. 

At the risk of becoming tedious, permit us. to restate the fundamental difference 
between workers' compensation and the "no-fault" compensation scheme here pro- 
posed. In the former the issue is the employment relationship, in the latter the 
cause of the accident. We can reform the tort system— few institutions need reform 
more badly— but we cannot legislate causation away. Nor will an Act of Congress 
make those who are not-so-innocent as pure as the dnven snow. 

4. Alternative means of dispute resolution.— What Senators Dodd and Gorton 
have done — and for which they deserve great credit— is something which goes well 
beyond an alternative ssytem of compensation per se. In a larger sense, they would 
provide an cdtemative system of dispute resolution. If such a system were to work, 
it would not have to be limited to products liability or even solely to causes that 
sound in tort. 

But will the system work? We very much doubt it. Based on an ill-chosen model 
and proceeding from a faulty initial premise, the scheme, despite too much wordy 
detail in the draft statutes, suffers from a certain formlessness, an inchoateness 
which causes the reader to ask himself, "Just how would this thing work?" 

One notes immediately the absence of any established institution— independent of 
the parties— through which demands can lie made, proof offered, and terms negoti- 
ated. We must assume that the great mcgority of claimants will retain counsel who 
then, of course, becomes the intermediary between the parties — ^but not an impar- 
tial one. 
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Is the manufacturer expected to accept the claimants' recitation of facts concern- 
ing an event to which only the claimant and his witnesses are privy? Only if and 
when the parties agree to go to arbitration, or to settle their differences in court, 
does a disinterested third party come on the scene. 

Some specific comments.— Although the two proposals before us share general ob- 
jectives, they approach those objectives by different routes. This has led to signifi- 
cantly differing threatment of comparable provisions. Some of those differences are 
discussed below. 

1. Preemption of state law.— In Amendment No. 16, Senator Dodd would preempt 
state products liabilitv standards constituting rules of law applicable to a civil 
action for products liability (Section 305(a)). Both the language of^the bill and Sena- 
tor Dodd's testimony emphasize a need for uniformity of treatment of those ii^ured 
in product-related accidents. The ^oal of uniformity is to be achieved by two option- 
al methods of relief with the choice of option left to the claimant. He may opt for 
the alternative compensation system under Title 11^ or he may sue under Title m. 
In a Title III lawsuit under Section 301, the manufacturer is ". . . liable under this 
title if the claimant establishes that the iiyury complained of was the result of the 
failure of the manufacturer ... to exercise reasonable prudence . . .** and man- 
dates the application of strict liability, "if State law so provides'' to manufacturing 
defects and breaches of express warranties. The liability standards therefore appear 
to be similar to those that S. 100 would establish: Faidt-based or negligence stand- 
ards for design defects and failures to properly warn or instruct cases, and strict 
liability for manufacturing defects and breaches of express warranties. 

Senator Gorton has taken a different tack. In his statement to this Subcommittee 
on June 18 at page 5, Senator Gorton said, "I am very troubled ... by the prospect 
of substituting a federal standard of liability ... for the substantive law of the sev- 
eral states." With this conviction as his point of departure, preemption of state law 
under the Gorton proposal would be fairly limited. It would prohibit damages for 
noneconomic losses (e.g., pain and suffering and punitive damages) in design defect 
and failure to warn cases where liability is established on a basis of strict or abso- 
lute liability in tort. The prohibition would not apply where liability is based on 
negligence. (This concession may be more seeming than real inasmuch as a products 
liability complaint invariably includes a negligence count.) Beyond this rule of law 
change. Senator Gorton would establish a series of largely procedural provisions 
which would preempt state law by requiring uniformity, lliey mclude: 

1. A uniform statute of limitations. 

2. A uniform statute of repose based on the "useful safe life" of the product. 

3. A uniform choice of law rule. 

4. A uniform rule on joint and several liability. 

5. A uniform rule on the admission of evidence of subsequent remedial measures. 

6. A uniform rule of the liability of the product seller. 

"In my view," said Senator Gorton in his June 18 testimony,^ "once these uni- 
form rules are superimposed on the negligence rules of the states, the variation re- 
maining among the negligence laws of uie states will be slight indeed, and certainlv 
insufficient to warrant the imposition of a Federal substantive rule of liability with 
the uncertainty involved in so doing, as well as the political problems associated 
with it." 

We understand Senator Gorton's position, but as between these two approaches 
we prefer that taken by Senator Dodd. Our preference is grounded in our belief that 
there is an overriding need for uniform rules of products liability law and it seems 
to us the Dodd propoeusd goes farther toward achievement of that objective. 

2. Impossibility of identifying the manufacturer. — Both proposals deed with this 
situation only as it applies to cutemative compensation claims and not as to actions 
in tort at law. The treatments are different, although it is possible that they were 
intended to be the same and both would adopt the market-share theory of the Sin- 
dell decision. 

Senator Dodd's proposal indicates that a "claimant" who cannot identify the prod- 
uct causing iiyury may file his claim with ". . . any manufacturer of a product that 
is functionally identical to and interchangeable with the product which caused the 
claimant's harm. . . ." Such a manufacturer is liable to the claimant "... if that 
manufacturer's product was available at the time when, and in the market in 
which, the product which caused the claimant's iiyury was purchased . . ." (Section 
201(b).) atafic suppUed.) 



« Under the Dodd proposal a Title n claim may eventuate in a lawsuit under that Title, but 
with lower standards of proof ap<^ iMoer potei I liability than under Title m. 
B Transcript of ProoeedingB, p 
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As for Senator Gorton, his proposal says that ''Where a claimant is unable to 
identify the manufacturer or product seller of the product which caused the claim- 
ant's harm, a claimant under this title is entitled to recover from a manufacturer or 
product seller who had any share of the national market for the product ... at the 
time the harm occurred or at the time of the exposure to the product." ® (Italic sup- 
plied.) 

The Sindell decision, it will be remembered, was adopted by the California court 
and, although intended to apply to the national market, has been widely rejected bv 
other jurisdictions.'' Senator Gorton's proposal would greatly enlarge the applicabil- 
ity of the Sindell rule and, incidentally, frustrate the Senator's avowed purpose of 
doing the least possible violence to existing law. In short, those who espouse the 
cause of state court independence would impose upon all the states a theory ex- 
pressly rejected by many of them. 

The puzzle becomes even more interesting when we consider Senator Dodd's de- 
scription of a manufactuer having a share of the market but without specifying the 
scope of that market. Is it nationcd, state, or loc£d? Why not intemationcd? 

If any such provision were to find its way into a statute, we believe its application 
should be limited to the state market in which the product causing the harm was 
purchased. 

3. Recovery of compensation benefits in state court. — Section 301(a) of Senator 
Gorton's proposal says, ''Any claimant who does not bring a product liability action 
under title 11 of this Act may file a claim in accordance with this title. The election 
to bring a civil action under title II of this Act, to accept compensation benefits ten- 
dered in accordance with this title, or to bring a civil aiction under this title shall be 
binding on the claimant." 

In short, having made his bed, the claimant must lie in it. His decision is irrevoca- 
ble? Well, not quite. Consider Section 213(a) which seems to us absolutely contrary 
to the spirit of Section 301 quoted in part above. Remember that title II is concerned 
with a Product Liability Action" with jurisdiction limited generally to state courts. 
Section 213(a) says: 

"In any action brought subject to the provisions of this title in which the claimant 
alleges a defect in the design of a product or a failure to warn or instruct about a 
product or its use and in which the trier of fact finds that the claimant is not enti- 
tled to damages under applicable State law but would have been entitled to compen- 
sation benefits from the defendant had the claimant brought a claim pursuant to 
title m of this Act, the court shall enter judgment in favor of the claimant for the 
amount of compensation benefits (as determined by the trier of fact), except that 
such benefits shall not include any amount allocable to the attorney's fees and costs 
incurred in preparation for or during trial." 

In other words, if you cannot score with big casino, there will still be a consola- 
tion prize. It seems to us that this provision seems to encourage a judicial search for 
some metuis by which the claimant will be entitled to something. The provision vio- 
lates the concept of an irrevocable decision, is unfair on its face, and should be 
stricken. 

4. Statutes of repose. — Senator Gorton's propojsal would exempt, subject to three 
exceptions, a manufacturer from liability wnere it proves that the harm was caused 
after the "product's useful safe life." In any action at law under Title 11, a rebutta- 
ble presumption is raised that harm was caused after the useful safe life of the 
product. 

(A) If, in the case of a capital good, the harm was caused more than 25 years after 
the time of delivery of the product; and 

(B) If, in the case of a product which is not a capital good, the harm was caused 
more than 12 vears after the time of delivery of the product. 

Senator Dodd does not address the question in his proposal. 

We have two objections to Senator Gorton's proposal. First, a statute of repose 
should provide repose and not the chancy protection of a rebuttable presumption. 
Second, 25 years is too long a period. We recommend 15 or 20. 

5. Attorneys fees. — We are commenting on this issue because both Senators have 
stressed the need to reduce the "transaction costs" of products liability, a phrase 
which strikes us as a euphemism for lawyers' costs. The proposed alternative com- 
pensation systems would not do away with the need for the help of a lawyer. The 
average consumer would not be likely to understand his rights under any such 
system nor understand how to assert those rights. Enter the lawyer. 



•Section SlKaXD. 

^ "Market share liability has been rejected bv most courts as an ill-conceived solution based on 
policy grounds, not legal precedent." 11 Ohio Northern U. Law Review 148. 
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How much will a lawyer's service be needed? And what will those services cost? 

Both proposals raise four possible courses of action: (1) a claim is filed with a man- 
ufacturer under the alternative compensation procedure which, after negotiation, 
the manufacturer pays — at least in part; (2) by agreement of the parties a dispute as 
to liability of the manufacturer under an alternative compensation claim is submit- 
ted to binding arbitration; (3) a claimant under an alternative compensation claim, 
having had his claim rejected, may sue the manufacturer in a special proceeding 
authorized in a part of the alternative compensation system; and (4) the claimant 
sues the manufacturer in a customary tort suit. 

The services of a lawyer will certainly be required in cases (3) and (4). They will 
almost certainly be required in (2), and they will probably be required in (1). 

This is the scenario we foresee if an alternative claims system becomes law. The 
average consumer is likely to learn of the system only through a lawyer whose 
newspaper or television advertisement next following adoption of the statute will 
feature the availability of a new legal service and, of course, some easy money. In 
this case the lawyer will not only propose the claim, he will serve as the claimant's 
agent (attorney) in serving the demand it represents on the manufacturer. And he 
will continue to represent the claimant in either arbitration or a lawsuit, if it comes 
to that. 

As for lawyer involvement, there will be little or no reduction and there may in 
fact be more. Obviously, the authors believe that legal costs overall will decline be- 
cause, in reducing the award and eliminating noneconomic damages, the case to 
which the plaintiffs attorney's contingent fee applies will be reduced. Insofar as 
claims are paid by the manufacturer there will be no defense attorney's costs. If, 
however, as we suspect, the pa3rment of claims straightaway is a mirage and that an 
attorney advisor will be retained to shepherd a claim through even an undisputed 
settlement with the manufacturer, the reduction in overall legal costs will be very 
small. 

Let us continue our scenario but change our scene to the view from the personal 
ii^ury lawyer's office. At present such a lawyer, operating on a contingent fee basis, 
may have to wait years for his share of the award — and there may never be an 
award. Under both proposals, he retains the long-range, contingent fee option. Now, 
however— because he is the conduit through whom the new system will become 
known — he will acquire additional clients providing him with a source of current, 
rent-paying income on a relatively risk-free, fee basis. The income of the personal 
ii^ury lawyer might well increase with the increase coming from increased system 
''transaction costs." 

On balance, in our judgment, legal costs will be reduced very little, if at all. 

OUR CONCLUSIONS AND RECOMBiENDATIONS 

By now, the reader will have surmised that we do not favor either the Dodd or 
the Gorton proposal. This does not mean, however, that we are totally opposed to 
the concept underlying these proposed amendments to S. 100. Products liability law 
is such a monstrous problem today — uncertain and uneven in content; erratic and 
frequently unfair in application; enormously costly in money, time, and talent; and 
becoming more so yearly— that industry needs any help it can get in finding a solu- 
tion. 

All in all, we believe an alternative compensation system may have merit, but the 
concept, in our opinion, needs more thought, more refinement and, above all, more 
assurance that it can work. Our recommendations are as follows: 

1. Proceed with enactment of S. 100 providing by appropriate amendment for con- 
tinuing study of an alternative compensation scheme. Unlike the latter idea, S. 100 
has had four years of congressional massage while the problem it addresses has 
grown worse. 

2. If, notwithstanding insufficient study and no experience, it is the judgment of 
Congress to proceed with enactment of a bill containing some kind of alternative 
compensation scheme, then we think the measure should follow the guidelines sug- 
gested below: 

Incorporate those portions of S. 100 which would preempt stete law, prescribe 
product liability standards, reduce product liability damages by the amount of any 
workers' compensation pa3rment, esteblish a stetute of repose, limit the award of pu- 
nitive damages, and restrict the admissibility in evidence of subsequent remedial 
measures. 

Restrict ''no-fault" compensation, at least in the beginning, to some well-defined 
class of cases where there is little or no argument concerning the claimant's entitle- 
ment. 
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Bifake the alternative compensation scheme optional. We do not object to the use 
of incentives to encourage use of the option so long as none of them lights up the 
"tut" siffli. 

Provide for an independent third party or agency to act as an "honest broker." 
We are attracted to the scheme suggested by Professor Jeffrey O'Connell because, 
among other things, it provides for what we regard as the indispensable interme- 
diary (in Professor O'Connell's example, the court). 

If the market share theory of the Sindell case is retained, its application should 
be limited to the state market in which the product causing the harm was pur- 
chased. 

This concludes our statement on these somewhat differing proposcds for optional 
compensation systems in products liability cases. Again we want to thank the Chair- 
man and the Subconunittee for the opportunity of submitting these comments. 

If the Institute or its staff can be of further assistance in this matter, please do 
not hesitate to call on us. 
Respectfully, 

Charles Stewart, 

President. 



National Retail Merchants Association, 

Washington, DC, July 9, 1985, 
Hon. Robert W. Kasten, 

Chairman, Consumer Subcommittee, Commerce, Science and Transportation Commit- 
tee, Senate Hart Office Building, Washington, DC. 

Dear Mr. CiiAiRiiiAN: I am writing on behalf of the National Retail Merchants 
Association ("NRMA") to provide testimony on the proposed compensation amend- 
ments on which your Subcommittee held hearing on June 18 and 25, 1985. We re- 
quest that this letter be included as part of the oilicial record of those hearings. 

By way of background, the NRMA is the nation's largest trade association for the 
general merchandise retail industry. Our members operate 45,000 leading depart- 
ment, chain, independent and specialty stores in cdl 50 states. Annual sales exceed 
$150 billion and members employ more than 3 million workers. Accordingly, funda- 
mental revision to the product liability law is of significance to NRMA and its mem- 
bers. 

BACKGROUND 

The NRMA is pleased that the Senate Commerce Consumer Subcommittee is con- 
tinuing to explore methods for improving product liability law. The current system 
is a morass. The complexity of present law and its considerable variance from state 
to state benefits neither consumers, manufacturers, nor retailers. In many in- 
stances, consumers who suffer substantial losses recover nothing, either because the 
laws in their states preclude suit or because the extent of their injuries is insuffi- 
cient to support a contingency fee, and the cost of prosecuting such a claim is too 
great to justify the expense. 

Perhaps to counter this expense, those claims that are brought often seek exorbi- 
tant amounts relative to the level of injury. Such multi-million dollar claims place 
manufacturers at tremendous risk. 

Their insurers seek ever increasing premiums and those costs are borne, ultimate- 
ly of course, by consumers. 

Retailers are caught in the middle. Although retailers are seldom adjudged re- 
sponsible for those dfefects that cause consumers problems, in nearly every instance, 
the retailer is made a party to the action and is forced to defend against it. Appear- 
ing in such actions is expensive and, unfortunately, it is again other consumers who 
bear the cost. 

S. 100, the bill which you introduced, would have reduced some of the costs associ- 
ated with product liability claims by establishing certain uniform legal standards. It 
would also have introduced greater equity into the product liabili^ system by re- 
ducing the advantages that would accrue to certain parties solely by virtue of the 
law that governed actions in a particular state. 

There were also problems with S. 100. Although many years of work had gone 
into its drafting, from a retail perspective, S. 100 cud little to reduce the costs associ- 
ated with retailers trapped in the middle of a product liability claim regarding a 
product over which they exerted virtually no control. NRMA spoke with Congres- 
sional staff persons regarding its members' concerns and we are grateful that they 
indicated a willingness to consider them further. Since that time, however, the Sub- 
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committee has expressed its view that the "compensation" product liability amend- 
ments advanced by Senators Dodd and Gorton should also be considered. 

INITIAL REACTIONS AND PRINCIPLES 

At the outset, we must state that these two amendments present interesting and 
novel approaches to product liability reform. Indeed, they are sufficiently new that 
we cannot state with confidence their effect on the product liability process general- 
ly, nor state with certainty their effect on retailers. As we all are aware, the second- 
ary and tertiary effects of facially inoffensive proposals can sometimes be as serious 
as the problems the proposals were designed to correct. For this reason we urge the 
Subcommittee to give the compensation amendments as careful and deliberate con- 
sideration as was given the precursors of S. 100. That the Subcommittee began this 
process by scheduling two days of hearings on the proposed amendments is a wel- 
come sign. 

Our initial review of the amendments suggests that the proposals contain some 
potentially beneficial provisions, but also offer serious grounds for concern. 

As retailers, the relationship between us and our customers is direct, very close 
and extremely important. Our sole function is to serve their needs and it is impor- 
tant to us that their needs are met. 

Both of the proposed amendments seek to establish a product liability system that 
removes the number of intermediaries and impediments between an injured con- 
sumer and a fair recovery. Eliminating hotly contested punitive damages in some 
cases in order to develop a process for expeditiously compensating real economic 
losses is a laudable goal. It is far preferable that a larger number of consumers re- 
ceive full compensation than that a very few benefit from a high stakes lottery. To 
this extent, the focus in both amendments on providing a greater number of persons 
with full reimbursement for actual economic losses, in lieu of providing extravagant 
damages for a few, is in the interests of retailers and their customers. Our view of 
other provisions, however, is considerably less sanguine. 

In whatever sjrstem is adopted, we should not stray far from the proposition that 
the cost of current product liability claims should be borne by the party most direct- 
ly responsible for their occurrence and/or most capable of reducing such injuries in 
the future. When responsibility is divided, then the cost of claims should be distrib- 
uted in such a manner that each party has an incentive to reduce its share of the 
burden without creating an offsetting burden on other parties. 

concerns: IDENTIFYING THE MANUFACTURER 

Retailers are rarely the cause of product liability injuries. In most cases, they are 
conduits for the delivery of other parties' products. In a few instances, such as when 
a retailer alters or impairs a product in such a way as to make it injurious to users, 
or if a retailer makes unwarranted claims as to a product's safety, or if a retailers 
fails to pass on warnings from the manufacturer, then the cost of subsequent inju- 
ries should generally be the retailer's responsibility. But such situations are rare. 

Both amendments recognize this, in part. For example, both propose that injured 
parties' claims be directed against the manufacturer in the first instance. This is 
appropriate. However, both proposals would deem retailers to be manufacturers in 
situations where they clearly are not. This will have costly and confusing conse- 
quences. 

Under the Gorton proposal, a retailer is deemed responsible for products market^ J 
ed under its trade or brand name regardless of their actual manufacturer. The Ekxid i 
proposal makes a retailer responsible if it "holds itself out as a majiufacturer/' an 1 
ambiguous concept. What these constructions miss is that a great many consumer M 
products are produced by relatively few manufacturers. They are sold by hwidredfi m 
of var3dng sized sellers and differ onlv in that the manufacturer sews or affixes a M 
particular retailer's name or label to the product just before delivery. J^^^ 

Thus, for example, dozens of retailers nationwide may sell identical apoit ^*»l^ 
made by a single large producer. If, due to a manufacturing error* the rf"^ 
batch badly irritate the skin of some users, the retailers are not any H* - 
avoid such problems in the future merely beciuse their name, r»*^ 
actual manufacturer's name, appeared in the collar. Nevertheless. -***- 
sold the offending shirts would be required to iro through the ^r^ 
and then seek a separate recovery in court nst the actuf* 
result would not only blunt the market mecL '™=' ^" ^^^ * 
by only belatedly making the manufactu 
increase transaction costs for retailers to 
retailer receives very few of the defec « 
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perspective necessary for them to recognize the claims as the result of a consistent 
failure. Consequently, individual retailers are more likely to mistakenly contest ap- 
parently sporaidic claims than is the manufacturer, who is in a better position to 
asoertam a pattern of problems with a particular batch of goods. Thus, making re- 
tailers responsible in tiie first instance for items they did not produce is likely to 
result in a greater number of contested (and inconsistent) judgments. 

A prefer^le cdtemative is to allow retailers to remove themselves from a com- 
pensation claim if they are willing to expeditiously identify the responsible manu- 
facturer. The consumer's claim would be maintained against the actual manufactur- 
er on tJie same basis as would any other claimant's. The proper incentives would 
remain n place and spurious transaction costs would be r^uced. Of course, if the 
seller wished to protect its sources, or maintain the illusion that it was the actual 
manufacturer of the product, it could do so, but at the cost of processing compensa- 
tion claims itself.^ 

Under current product liability law, formulations such as this have been adopted 
by several states (e.g., Illinois). Naturally, if a claim cannot be maintained against 
the actual manufacturer because it is insolvent or not amenable to service of proc- 
ess, then the retailer would be forced to carry a share of the cost burden in the first 
instance. And, of course, in those relatively few cases where the retailer actually 
designed or manufactured the ii^urious product (or the relevant component part of 
the product), the retailer would be treated as the manufacturer for the purposes of 
that particular claim. 

concerns: costs 

An apparent goal of both proposcds is to provide recovery for economic loss to a 
larger pool of individuals than are compensated under current law. Under current 
law, potential product liability claims probably resemble a pyramid. At the top are 
a small number of sensational claims commanding great siuns of compensatory and 
punitive damages. Beneath are a larger segment of claims for serious ii^uries and 
damages. Both of these groups often recover under our current tort system. Drop- 
ping to the base of the pyramid are a very large number of modest claims, small 
cuts or minor bums, that cause some discomfort and may entail some economic loss 
(e.g., time off for a doctor's visit), but are not debilitating ii^uries. These are gener- 
ally not addressed under law. Up the pyramid from these claims are a sizable 
number of moderate to serious ii^uries, involving perhaps several hundred to five or 
six thousand dollars in economic loss, that are poorly served under current law. It is 
this last group of claims that should be the first priority of these reforms. 

The cost of court cases and legal advice, the ourdens of proof, and the time lost 
from work or other responsibilities in repeated physical examinations, depositions, 
trials, or meetings, militate against recovery for this group. A reform that lessens 
recoveries at the top of the P3rramid in order to aid this group provides a greater 
good for a greater number at no increase in overall costs. By limiting recovery in 
design and failure to warn cases, unless the manufacturer is shown to be negligent, 
sufficient costs may be saved to effect the proposed redistribution. But the distribu- 
tion downward can go only so far without creating unintended effects as was sug- 
gested earlier. 

For example, one of our retail members has estimated that the cost of processing 
product liability claims under the current system averages more than $6()0 per inci- 
dent. This includes the cost of investigating claims, handling correspondence, coordi- 
nating with other parties, and maintaining an umbrella policy for exceptioncd 
claims. In 95 percent of the claims against tMs retailer, they are not judged the re- 
sponsible party and in most of the remaining five percent, they self-insure. These 
latter costs are not reflected in this $600 figure. Thus, $600 represents that retailer's 
average cost of handling each of the product liability claims brought against it 
whether meritorious or not. 

If, under the proposed compensation plans, product users are encouraged to bring 
seventy dollar or one hundred and seventy dollar claims against retailers, a problem 
arises. Even assuming that the cost of processing claims could be brought down by 



* Perhaps this is what is meant by the language in the Dodd amendment indicating that a 
retailer is deemed to be a manufacturer if it holds itself out as a manufacturer to the user of 
the product " (Emphasis added.) Arguably, once a retailer has disabused a user of the notion 
that the retailer is the manufacturer, by supplying the name of the actual manufacturer, then 
the user's claim can be directed to that party. As was noted, the language is ambiguous. If this 
is the intention, then the language should be clarified. If this is not the intention, then, in the 
interest of maintaining proper costs and incentives, the language should be changed. 
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an average of $100» it could still easily cost retailers in such cases five times as 
much to process a claim as it was worth. This may be a shocking or distressing 
result, but the consequences of it are very real. 

No retailer could for long pay out $500 (plus the cost of compensation) to every 
individual presenting a claim. In the short run, it could investigate claims less thor- 
oughly as a metuis of holding down its costs. But in the long run, this would drive 
up the retailer's cost as greater numbers of meritless claims were paid. In addition, 
the smaller the amount of the claims accepted, the greater number of claims, both 
legitimate and illegitimate, that are likely to be made. No retailer could reasonably 
be expected to determine, at any reasonable cost, whether a $60 doctor's bill to treat 
an arm bum (and the claim of half a day's lost wages) were proximately caused by 
its toaster. The proposed amendment do not address this problem in any meaningful 
fashion.^ 

We do not know the answer to this dilemma. Nevertheless, it seriously threatens 
the viability of the proposals. We can suggest one short-term alternative: Place a 
reasonably large deductible on any claim handled through the compensation system. 
As a start we would suggest five hundred dollars. Many claims in that large middle 
pool currently missed by our tort law system (e.g., claims under a few thousand dol- 
lars) would be expeditiously addressed. Large numbers of people with moderate to 
serious ii^uries would be compensated. However, manufacturers and retailers would 
not be forced to subsidize large numbers of legitimate and illegitimate claims whose 
validity could not be ascertained. 

That the proposed reforms are not so sweeping as to provide a remedy for all 
problems is not a detriment, so long as they conscientiously succeed in resolving 
many existing problems without introducing additioncd difficulties. Once the new 
system is in place, experience will demonstrate whether the deductible could be re- 
duced further. We offer this only as an avenue for consideration. Perhaps additionl 
hearings will suggest more effective cdtematives. In this regard, however, the cur- 
rent proposcds are seriously flawed. 

concerns: generic claims 

Finally, Sections 202(b) and 207, of the Dodd amendment, provide that where 
claimants cannot identify the manufacturer of a product, they may institute claims 
against any manufacturer of a functionally identical product and recover from that 
manufacturer. That manufacturer may then seek an aliquot contribution from other 
manufacturers on an equitable basis, presumably in relation to their share of the 
market. We believe that this provision will cause a great deal of difficulty. 

At the outset, the process will introduce enormous transaction costs, even greater 
than those discussed in the preceding section, every time such a claim is made. A 
court case (as provided by Section 207) against every other manufacturer of an argu- 
ably functionally equivalent product each time someone makes a $1,000 claim is an 
inordinately expensive proposition. But if it is not done, then the manufacturer 
whose name comes most readily to mind will become the de facto insurer for the 
entire industry. The manufacturer need not be the industry leader, merely the best 
known brand. How many people ii^ured by an unknown power tool would think to 
say that it was produced by anyone other than Black & Decker? 

These sections exacerbate the ambiguous status of retailers as well. Some of the 
nation's largest retailers sell products, such as televisions, produced for them by 
other manufacturers with modest non-functional stylistic changes and a house 
brand name. If, for that reason, these retailers are deemed "manufacturers" under 
the amendment, they would be forced to contribute to generic compensation claims 
based on their share of the market, even though every product sold by them was 
produced by someone else. The retailers of house brand goods, which often sell at 
very favorable prices, would be forced to subsidize claims against more expensive 
brand name producers. Once again, this problem could be reduced were retailers not 
deemed to be manufacturers in those cases where they identify the actual manufac- 
turer to the party seeking reimbursement. 



2 Allowing retailers to recover for fraudulent claims is an insufficent response. First, in order 
to ferret out fraud, the retailer would be obligated to do even more investigating, thus further 
raising its costs. Furthermore, the problem is not merely one of fraud. Increased avenues of 
compensation will, in time, diminish some individuals' level of care. More important, paying sev- 
eral times a claim's value to process it introduces a gross inefficency into the marketmg system. 
Costs will either have to rise dramatically to meet it, or the variety and type of products offered 
will be seriously curtaile' 
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CONCLUSION 

NRMA applauds the Subcommittee's efforts at serious product liability reform. 
We believe that the two proposed amendments provide intriguing alternatives to 
the current tort system. However, they require substantial additional consideration. 
The proposcds are too new to allow an accurate assessment of the costs of their en- 
actment. We have suggested some preliminary alternatives. Further studv is 
needed. We would encourage the Subcommittee to hold additional hearings on these 
proposals (or possibly consider encouraging outside studies) to assist in gauging their 
viability. 

Sincerely, 

Tracy Mullin, 
Senior Vice President, 
Governmental Affairs, 



Deane, Snowdon, Shutler & Gherardi, 

Washington, DC, July 9, 1985, 
Hon. Robert W. Hasten, Jr., 

Chairman, Consumer Subcommittee, Senate Committee on Commerce, Science, and 
Transportation, U.S. Senate, Dirksen Senate Office Building, Washington, 1X2. 

Dear Mr. CiiAiRiiiAN: Consumer Subcommittee of the Senate Conunittee on Com- 
merce, Science and Transportation recently held hearings on the amendments of 
Senator Christopher J. Dodd (D-Conn.) and Senator Slade Gorton (R-Wash.) to S. 
100, the Product liability Act. I represent and am writing on behalf of the Specialty 
Equipment Market Association (SEMA), a trade association composed of 1,800 mem- 
bers, including manufacturers and distributors of specialty and custom aftermarket 
parts and accessories for motor vehicles. We submit this letter as written testimony 
in support of a uniform product liability standard and request that it be included as 
part of the record of these hearings. 

SEMA's membership is comprised of small businesses whose goods travel in the 
stream of interstate commerce. The present variety of state product liability laws 
has left our members uncertain with regard to their varying duties and defenses. In 
addition, our members are faced with exorbitant costs of product liability insurance 
and potential legal fees. We, therefore, strongly supported S. 100. We have endorsed 
the concept of a Federal uniform product liability standard and urge this Subcom- 
mittee to reconsider legislation that will establish such a standard. 

It is clear from the testimony heard by this Subcommittee that, with the excep- 
tion of the American Bw Association, cdl interested parties have reached the con- 
sensus that the present product liability system is badly in need of reform. In light 
of this, SEMA recognizes that reform legislation that does not include some sort of 
an alternative compensation scheme will not be adopted. We are also aware of the 
difHculties involved in drafting an alternative mechanism that is agreeable to all 
parties involved. That is why we suggest that before actually drafting an alternative 
compensation scheme that a uniform standard be enacted and a review panel, as 
outlined in Section 17 of S. 100, be created. This would provide the panel with suffi- 
cient time to study the effect of the new standard and to determine whether there is 
still a need for a compensation alternative and what the economic consequences of 
it will be on various industries. It has reached the point where reform action must 
be taken as soon as possible, however, it is too much of a risk to adopt something as 
new and different as a no-fault compensation scheme without fully understanding 
its potential effect. 

If a consensus cannot be reached on the proposed review panel, then SEMA would 
support a two-tiered system that included a tort element and a compensation 
scheme. 

With reference to the specific proposals being considered by this Subcommittee, 
SEMA opposes Senator Gorton's amendment due to its failure to include a uniform 
standard in its tort reform element. However, SEMA views Senator Dodd's amend- 
ment as a good base from which to structure a reform product liability system. 

There are, however, several points with which we disagree in the Dodd proposal. 
First, we do not agree with imposing liability on any manufacturer for the responsi- 
bility of others as a result of the claimant's mability to identify the manufacturer of 
the defective product. It is ui^'ustified to assume that two products which are func- 
tionally identical and interchangeable are sdso identical in quality. Second, the tort 
element should not include strict liability as a theory of recovery for construction 
defect and breach of express warranty cases. SEMA takes the position that since the 
business community is willing to compromise and support a no-fault compensation 
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system, that the tort element should not also include a no-fault theory of recovery. 
Third, we recommend that the theory of comparative negligence control in cases 
litigated under the tort element. We feel that this is the most equitable approach to 
adopt in product liability cases. As introduced, the Dodd proposal is silent as to the 
method for determining responsibility in a product liability action where both par- 
ties were shown to be negligent. Instead, it defers this issue to present state law. By 
doing this, the amendment maintains the present patchfwork of state laws for an 
important product liability issue. Finally, with regsj-d to the issue of punitive dam- 
ages under the tort element, we suggest that a uniform standard similar to the one 
found in Section 12 of S. 100 be adopted instead of relying on state law to determine 
this issue. 

As already stated, SEMA wholeheartedly supports reform of the present product 
liability system. Although we would prefer to see legislation similar to S. 100 adopt- 
ed, SEMA will support legislation containing an alternative compensation system, 
provided that the tort element contains a uniform standard and the compensation 
scheme adequately protects the interests of the business community. 

We urge your Subconunittee to take inmiediate action to reform the present prod- 
uct liability system. Please feel free to contact me if I might be of any fiirther assist- 
ance. 

Sincerely, 

John Russell Deane m. 

General Counsel, 
Specialty Equipment Market Association. 
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